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AGREEMENT BETWEEN THE

CITY OF EL CENTRO AND THE IMPERIAL COUNTY ARTS COUNCIL


This Agreement is made this date ____________________________, by and between the City of El Centro, a municipal corporation (hereinafter “City”), and the Imperial County Arts Council, a non-profit California Corporation (hereinafter “Council”).  

RECITALS:

A. The City owns the property located at 230 South Fifth Street, El Centro, California, generally know as The Old Post Office Pavilion (hereinafter “OPOP”), which is to be used for informational, cultural and educational events. 

B. The Council desires to manage and operate OPOP, and represents that it is qualified to do so.  

C. It is in the interest of the City that Council, represented to be qualified and competent, manage and operate the OPOP in the manner as set forth below. 

Now, therefore, in consideration of the recitals and the mutual obligations of the parties as herein expressed, the City and the Council agrees follows: 

AGREEMENT

1.
OCCUPANCY:
a) The City hereby grants to the Council permission to use, occupy, operate and manage the main and upper floor offices of the OPOP subject to the terms and conditions of this Agreement.  Specifically excluded from the Agreement is the storage are located directly off the dock area to the rear of the building, the upper floor office located at the north end of the building identified as office “A”, which are reserved exclusively for City Use.  The annual rental fee shall be $1.00 made payable to the City at the time of signing this Agreement, and on January 1st of each year for the term of this Agreement and any extensions or option periods thereof. 

b) During the term of this Agreement, the City, at its discretion and subject to reasonable notice and availability, may grant permission to other groups or organizations to use the OPOP, including those areas described in paragraph “a” above, at no cost to the Council. 

c) The Council shall not permit any use of the main or upper floor of the OPOP except for informational programs of recognized organizations, cultural enhancement, educations events, fundraising events, wedding/anniversaries and related purposes which are consistent with the City’s facilities policies for the OPOP attached as Exhibit A.

d) The City retains the right to use all portions of the OPOP building and grounds subject to availability.  The City will give reasonable notice to the Council of any such usage.  

e) During the term of this Agreement, the Council shall cooperate with the Imperial County Film Commission (ICFC) to facilitate ICFC’s occupancy of the upper floor office at the north end of the building.  This shall include receiving payment of $100.00 per month from the Commission as its share of the cost for utility usage, which is to be applied toward the payment of the overall utility expenses of the OPOP.  

f) Council shall not sublet the premises or any part thereof, nor assign this Agreement, or any rights therein, without the prior written consent of the City.  Any subletting or assignment attempted without first obtaining written consent shall be void, and may cause for the immediate termination of this Agreement by the City at its sole option.

2.
RESPONSIBILITIES OF THE ARTS COUNCIL:

Subject to other provisions of this Agreement, the Council shall at its sole expense: 

a) Act in a professional capacity to assist the City in the management of the OPOP as a City facility.  The Council shall manage the facility in conformance with all applicable City, County, State and Federal ordinances, statutes, regulations and professional standards for such work. 

b) Curate art exhibits in the OPOP during the term of this Agreement.

c) Provide the overall organization and publicity necessary for the successful operation of the OPOP for its intended purposes and consistent with the OPOP Facilities Use Policy (Exhibit “A”), as amended from time to time. 

d) Provide personnel to hand or remove exhibits. 

e) Provide personnel to staff the OPOP during all hours of operation, and during events scheduled at the OPOP pursuant to the Facilities Use Policy. 

f) Charge City use fees in accordance with the OPOP Facilities Use Policy. 

g) Require all users of the OPOP to follow the Facilities Use Policy. 

h) Permit the City to use the OPOP, without charge, for meetings and special functions. 

i) Submit any proposed interior or exterior signage for the OPOP to the City Manager for written approval prior to instillation. 

j) Perform janitorial services on the main and upper floors of the OPOP occupied or managed by the Council.  All such areas shall be kept in a safe, clean and sanitary condition at all times.  The are occupied by the Film Commission is not subject to this provision.  However, nothing in this Agreement precludes Council from providing such services to the Film Commission under separate agreement between the parties. 

k) Perform non-structural decorative alterations to the OPOP as may be needed to accommodate art exhibits, provided however, that the City shall first be advised of any such proposed alterations and the City Manager, or designee(s), shall approve in writing. 

l) Follow all restrictions and conditions of building modification contained in the California Office of Historic Preservation Grants 619.0-84-HP-13-003 and 619.0-88-HP-13-001 attached as Exhibit “B”. 

m) Maintain telephone service for the Council’s office space. 

n) Pay all utility costs, including but not limited to electric, gas, water, sewer, cable TV and exterior trash pickup for the operation of the OPOP commencing January 1, 2001 as follows: 

2001 = 25% of the costs;   2002 = 50% of the costs;  2003 = 75% of the costs;   2004 = 100% of the costs thereafter. 

o) Comprehensive General Liability Insurance.  Provide and maintain, during the term of this Agreement, a comprehensive general liability policy which shall include coverage for both bodily injury and property damage with a combined single limit of one million dollars for the area occupied by the Council. 

p) Workers Compensation Insurance.  Provide and maintain during the term of this Agreement workers’ compensation insurance for its employees. 

q) Proof of Insurance.  The Council shall provide the City with a Certificate of Insurance naming the City of El Centro as an additional insured covering such liability.  The Council shall also provide the City proof of workers’ compensation insurance for its employees. 

r) Indemnification.  Indemnify and hold harmless the City of El Centro, its agents, officers, and employees, including without limitations the City of El Centro’s Historic Site Foundation’s Board of Trustees and any City volunteer workers from any and all liability for damages, loss, or injury either to person or property in connection with or arising out of Council’s use of the OPOP. 

s) Require all applicants for usage of the OPOP to provide evidence of insurance coverage for liability and property damage in the amount of $500,000.00 which coverage shall name the City of El Centro and the Imperial County Arts Council as additional insureds for the date(s) of the event. 

t) Perform basic building maintenance on permanent features of the OPOP, including but not limited to exterior and interior walls, ceilings, roof, floors, external structures, replacement of windows, electrical circuits, plumbing, fire-fighting and security protection equipment and such fixtures as air conditioning and heating equipment. 

3.
RESPONSIBILITIES OF THE CITY


Subject to other provisions of this Agreement, the City shall: 

a) Perform landscaping services on the exterior of the OPOP.

b) Perform all basic building maintenance with a single limit estimate cost of $300.00 or more per project. 

4.  
ALTERATIONS TO SPACE

The parties to this Agreement acknowledge that the Council may, at its own expense, make permanent alterations or changes to the space occupied and used by it.  The Council may make changes, alterations or repairs only in accordance with the plans and specifications submitted to the City, subject to the approval in writing of the City Manager, or designee(s), and, if necessary, by the California Office of Historic Preservation Engineering Department, or other regulatory body.  Nothing herein should be interpreted as relieving Council of its obligation to obtain all other development permits, building permits, and the like which may be necessary in order for Council to conduct any or all of its operations.  

5.
OPERATIONS IN GENERAL
The policies established by the Council for operation of the building shall conform to the general policies for the facility as established by the City and amended in writing from time to time. 

6.
REPORTS AND RECORDS
Within thirty (30) days of the execution of this Agreement, and on or before February 1st of each year thereafter, the Council shall furnish to the Finance Director and the City Manager of El Centro, financial reports pertaining to the Council’s most recently completed fiscal year, and a statement of revenues and expenses related to the management of the OPOP for the same period.  Failure to provide financial reports as required by this provision shall constitute grounds for termination of this Agreement by the City at its sole option. 

7.
COUNCIL BOARD OF DIRECTORS
With respect to this Agreement, the Board of Directors of the Council shall: 

a) Establish rules and regulations for the proper use. Operation and protection of the main and upper floors of the OPOP occupied and managed by it, and any property housed therein. 

b) Control and establish the overall pattern of exhibits, their preparation and display, the scope of exhibited material, and where emphasis should be placed in arrangement of exhibits. 

c) Act for the Council in acquiring, disposing, cataloging, storing and maintaining all property owned by the Council or loaned to it.  Title to all exhibits and research material, except for that on loan, shall rest with the Council. 

d) Initiate and carry out fundraising activities to sustain the financial needs and well being of the Council, and its programs.  

e) Employ an Executive Director who shall have charge of the operation of the OPOP. 

8.
EXECUTIVE DIRECTOR
The Executive Director, in addition to any duties assigned by the Board of Directors of the Council, shall: 

a) Be responsible for operation of the OPOP and its use by tenants and groups in accordance with the Facilities Use Policy approved by the City and amended in writing from time to time. 

b) Supervise the maintenance of complete financial records necessary to carry out this Agreement.

c) Supervise the preparation of information bulletins and reports for official presentations and general information. 

d) Prepare and submit to the Board an annual operating budget for the OPOP, and initiate expenditures of funds in accordance within the budget allocations. 

e) Serve as a liaison between the Council and the City in carrying out this Agreement.

9.
TERM
a) This Agreement shall commence upon the signing of this Agreement and terminate on June 30, 2005.   During the term, any extensions or option periods, either party has the absolute right to terminate this Agreement upon providing one hundred and eighty (180) days written notice. 

b) The Council shall have the option to renew this Agreement for additional one (1) year increments upon the same terms and conditions as set forth in this Agreement, and any written modifications thereof.  The Council shall notify the City Manager in writing of its intent to exercise said option to renew no less than ninety (90) days prior to the termination date of an existing term of this Agreement. 

10.
BINDING OF SUCCESSORS
The terms, covenants and conditions contained in this Agreement shall insure to the benefit of and be binding on the parties hereto, their heirs, legal representatives, successors or assigns. 

11.
ATTORNEY’S FEES

Should City be compelled to institute any legal action to enforce any of the terms, covenants or conditions hereof, then in the event of the termination of said proceedings in the City’s favor, the Council hereby agrees to pay such sums as the court may deem reasonable on account of the City’s attorney’s fees.

12.
BANKRUPTCY OR INSOLVENCY 

The Council covenants that if a petition in bankruptcy shall be filed by or against the Council, or if the Council shall be adjudged bankrupt or insolvent by any court, or if a receiver or trustee in bankruptcy or a receiver of any property of the Council shall be appointed in any suit or proceedings brought by or against the Council, then and in each and every such case, the term hereby granted shall immediately cease, terminate and come to an end, and the City shall recover and resume possession of the premises. 

13.
NOTICE
Wherever in this Agreement it shall be required or permitted that notices be given by either party to this Agreement or on the other, such notice or demand shall be given or served and shall not be deemed to have been duly given unless in writing and forwarded by certified or registered mail, addressed as follows: 

IMPERIAL COUNTY ARTS COUNCIL



CITY OF EL CENTRO

Executive Director






City Manager

Imperial County Arts Council





City of El Centro

P.O. Box 996







1275 Main Street

El Centro, CA  92244






El Centro, CA  92243

(760)337-1777







(760)337-4540

14.
MODIFICATIONS 
This Agreement constitutes the full Agreement between the parties.  Any modification shall be in writing and must be signed by both parties. 

15.
WAIVER
The waiver of either party to any breach shall not be construed to be a continuing waiver of any subsequent breach.  The receipt by City of the rent with the knowledge of any violation of a covenant or condition herein shall not be deemed a waiver of such breach.  No waiver by either party of the provisions herein shall be deemed to have been made unless expressed in writing and sighed by all parties to this Agreement.  

16.
PARTIAL INVALIDITY
If any provision of this Agreement is held by a court of competent jurisdiction to be invalid, void or unenforceable, the remaining provisions shall continue in full force and effect. 

17.
CHOICE OF JURISDICTION
The law of the State of California shall govern this Agreement.  This Agreement is made and entered into in Imperial County, California.  Any action brought by either party with respect to this Agreement shall be brought in a court of competent jurisdiction within said county. 

18.
EXECUTION 
The undersigned acknowledge having read and understood the foregoing, and represent that they are authorized to execute this Agreement. 

IMPERIAL COUNTY ARTS COUNCIL

CITY OF EL CENTRO

Date__________________, 2003


Date__________________, 2003. 

By:_______________________________

By:_______________________________

       Executive Director




Mayor of El Centro

APPROVED AS TO FORM:

OFFICE OF THE CITY ATTORNEY

Date:  _____________________________

By: _______________________________         

10/03wjs\j:Agr-City/OPOP–Arts Council Agr                       6

