Study Session Item 




Date:
October 12, 2004

Staff:
Darin Atteberry, Steve Roy and Tess Heffernan 

Subject for Discussion:  Rental Licensing Alternatives 

General Direction Sought and Specific Questions to be Answered 

1. Does Council wish to proceed with the package of alternatives outlined in this document? 

2. What feedback is Council seeking from citizens from this point forward? 

Background 

At the April 27, 2004 City Council Study Session Council members discussed a number of new and ongoing initiatives designed to have a positive impact on the quality of life in Fort Collins neighborhoods.  At the conclusion of that discussion, Council directed staff to continue those efforts and also explore mandatory residential rental licensing.  Specifically, Council instructed staff to develop an ordinance and related standards for Council consideration, look at variables to find the best “fit” for Fort Collins, and ask the community for input on the potential licensing variables.  

Since then, members of the original Neighborhood Quality of Life team and other staff have conducted research into “best practices” in other communities with the goal of finding components that could work well in Fort Collins.  Additionally, the team has carried out a fairly extensive outreach program designed to gain input from specific stakeholder groups and the community at large.  

Community Outreach and Feedback

A variety of methods were used to gain community feedback on the subject of rental licensing.  And as most Council members have learned, many citizens have a great deal of passion for this subject.  Over 1,200 responses have been received in the past 3 months alone.   

Meetings were held with a variety of stakeholder groups, including landlords, property managers, neighbors, affordable housing specialists and CSU students.  Additionally, a public meeting held August 30, 2004 drew between 250-275 participants.  One-on-one dialogues took place through email, letters and phone calls.  The City’s website was utilized not only to provide information, but to provide the opportunity for participants to fill out a survey and attach any comments they wished.  (We acknowledge that many citizens were unhappy about the format of the survey and regret this was the case.) A City News article was included in 60,000 utility bills, Cable 27 and traditional news media were used to inform people about the topic, and surveys and fliers were distributed at Neighborhood Night Out and other community events.  

A summary of feedback received from citizens is included in Attachment A.  Council members have received much of this information as it has been collected; however, complete copies of all feedback are available for further review if desired.    

There is a great deal of polarization in the community surrounding the issue of rental licensing.  As might be expected, many landlords and property managers believe it to be bureaucratic, costly and ineffective.  On the opposite view, many neighbors of rentals feel rental licensing will prevent the further deterioration of their neighborhoods.   

The community dialogue surfaced a number of key issues surrounding rental licensing.  In the broadest sense, many stakeholders question the ultimate goal of rental licensing:  is it designed to improve the health and safety of tenants, address nuisance behaviors, or both?  In any case, the following reasons for or against rental licensing were cited.  

Those in favor believe rental licensing is needed because: 

· The quality of life in many single family neighborhoods is deteriorating at a rapid rate; something must be done 

· A rental property is a business and should be licensed as such

· Neighbors and the City are being forced to take on role of property manager 

· Landlords should be held accountable for the condition of and activities at their properties

· Licensing is one way to help enforce existing ordinances

Those opposed believe rental licensing is not a solution because: 

· It is a misperception that landlords can control tenant behavior; rental licensing will not have an impact nuisance behaviors

· These types of laws are intrusive and an infringement on the rights of property owners 

· The cost of housing will increase; transitional and lower-income residents need a place to reside at a reasonable cost and this will make rents rise  

· A small percentage of property owners/managers cause problems and there is no justification for additional burdens on good owners/managers/tenants 

The following chart shows how rental property owners/managers and neighbors of rental property answered the question, “Overall, are you in favor of rental licensing?” Tenants and other stakeholders were fairly evenly split in their support.
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On a more positive note, there are three areas where the majority of respondents are in agreement:   

1. The current ordinance limiting occupancy to three-unrelated adults is not effective.  It exacerbates problems because it is very difficult to enforce in its current form.  This leads to deception and a perception that laws can be ignored.

2. Laws that are on the books need to be enforced, especially those surrounding nuisance issues (most commonly noise, parking and property upkeep).  Both those against and in favor of licensing want to prevent neighborhood deterioration and want the City to increase its enforcement efforts.   

3. More education of tenants, landlords and neighbors is needed.  One tool frequently mentioned in regards to tenants is that of a lease addendum outlining the various City codes and expectations of tenants.  This is discussed in more detail later in this document.  

Options for Council Consideration 

In addition to the feedback outlined above, members of the project team have spent a great deal of time delving into how other cities use rental licensing or other methods to address neighborhood quality of life issues.  The City Attorney’s Office alone has examined 19 codes from other communities and 7 state statutes.  (A matrix outlining many of those communities and related regulations was provided to Council at the April 27, 2004 Study Session.)    

After much analysis of the numerous recommendations and research surrounding this subject, the project team recommends Council adopt a “package” of five components that, when implemented together, can ultimately address the majority of issues and concerns:

1. Amend the three-unrelated ordinance 
2. Create a licensing process for units that can safely accommodate more than three      unrelated adults

3. Amend the Public Nuisance Ordinance to include the potential for revoking the ability to rent
4. Implement a mandatory rental registration program (either city-wide or in targeted areas)

5. Add a Nuisance Gatherings provision to the current code
A detailed discussion of each of these components follows.  

1.  Amend the three-unrelated ordinance  

The three-unrelated ordinance can be amended to make it a civil infraction and thus lower the burden of proof and expand the kinds of evidence that can be offered in court.  Project team members believe this will enable the City to more effectively enforce this code.  Some level of neighborhood involvement will still be required for effective enforcement.  The proposed changes would include the following:

a. The occupancy limit provision would be removed from the zoning code and rewritten in a more straightforward fashion.  “Occupied” would be defined, and “dwelling unit,” “owner” and “family” would be redefined. 

b. A violation of this provision would be made a civil infraction punishable by a fine only, rather than a misdemeanor criminal offense with a possible jail sentence.  This would: (a) lower the burden of proof (from proof beyond a reasonable doubt to proof by a preponderance of the evidence); (b) allow the prosecution to call the defendant(s) to the witness stand; (c) relax the rules of evidence; (d) allow cases to be heard by a hearing officer to avoid a substantial increase in the Municipal Court caseload.   
c. Upon receipt of substantiated complaints investigators would: (a) contact the occupants and inspect the premises, (b) check the license numbers of cars regularly parked in front of the premises against Department of Motor Vehicles records to see who owns the vehicles, (c) and/or seek information from the Postal Service as to who receives mail at the premises in question.

d. If the investigation indicated a violation, then the tenants, owners and property managers would all be cited for the violation.  Upon conviction, fines would be assessed against each defendant.  Fines would increase for subsequent violations.
Additional staff will be needed in order to effectively investigate, gather needed evidence and prosecute this revised ordinance.  Details on those costs, which are estimated at $25,000 one-time and $80,000 ongoing, are included in component #2, which follows.   

2.  Create a licensing process for units that can safely accommodate more than three 

     unrelated adults 

If the three-unrelated law is effectively enforced, many renters currently living in units with more than three adults will need to find alternative housing.  At the same time, there are units throughout the City that can safely and effectively house more than three adults.  Therefore, in combination with better enforcement of the three-unrelated law, project team members recommend the City create a licensing process for units that can safely house more than three unrelated adults.  Conditions for receiving a license would include the following: 

a. The unit must pass a mandatory inspection to ensure existing rental housing standards are met, and to determine the maximum occupancy allowed based on conforming bedrooms and other requirements

b. Accommodations for off-street parking must be met

c. The owner must have a record of no or a minimum number of previous code violations at that address 

d. Tenants must sign and the owner keep on file a lease addendum or some type of information disclosure and acknowledgement form that summarizes City codes.  This addendum could also be used to document the license number of the residents’ vehicles and other information as desired.  An example lease addendum is included in Attachment B as an illustration.  

Repeated nuisance violations must be avoided in order to maintain the license.  Cumulative penalties for failing to operate in accordance with the license would include fine, suspension and revocation of license.  Failure to obtain a license would be a misdemeanor punishable in Municipal Court; the City would first have to prove that there are more than three unrelated adults living in a unit before issuing a citation for not obtaining a license.

Affordable housing providers who are subject to federal requirements would be exempted from this ordinance, as would other specified uses such as safehouses, Hospice and the like.  Any use exempted from these requirements would be specifically listed in the ordinance.  Owner-occupied units would not be exempted, because if they were, a parent could purchase a home for a student who, in turn, could rent rooms out to more than two other people.   

It is worth noting that if the three-unrelated law is enforced without an alternative such as this, it is highly likely that more homes will become rentals, many of them in single family neighborhoods throughout the city. 

Some have suggested a Rental Licensing Board be created to approve each license and hear appeals.  A more common structure used by many communities is that of administrative staff who approve a license based on pre-determined standards, and a Rental Licensing Board who hears appeals.  This aspect of the program will be researched in more depth and developed after further direction from Council.  

The costs for this program are based on an estimated 3,000 single family and duplex units that could potentially apply for a license:  

Total program cost:  $210,000

· Includes 3.2 FTE (compliance inspection and administrative staff) and overhead costs

· Total fee per unit:  $80 - $90 annually 

3.  Amend the Public Nuisance Ordinance to include the potential for revoking the ability to rent   

Currently, the maximum penalty for violation of the Public Nuisance Ordinance (PNO) is that of a court order requiring action to be taken to abate the nuisance plus cost recovery.  The project team recommends the PNO be amended so that the ultimate penalty would include a court order revoking the ability to rent a property.  This change would represent a natural evolution of the PNO which, at Council direction, was originally used to educate property owners about violations.  A “zero tolerance” philosophy has since resulted in an increase in the use of this tool, especially during the past year.  This change to the PNO, in tandem with a mandatory rental registration program (outlined below), would in many ways have the same impact on nuisance behaviors as a more traditional licensing program without the cost or complexity and without adding more ordinances and new requirements.   

4.  Implement a mandatory rental registration program
The team recommends that the City implement a mandatory rental registration system to obtain information regarding the identity of owners, occupants and any local management agent.  This program could be applied city-wide or in certain targeted areas where there are a higher concentration of nuisance violations, depending on Council’s preference. 

Some argue that the City does not need a registration program because owner information needed to enforce the nuisance provisions of the City code is already available through the County Assessor’s database and, in some cases, through the City’s Utility records.  While it is true that the City can identify and contact the majority of property owners, there are shortcomings in existing processes and resources that a registration requirement could help with.  

Registration would shorten the period of time generally needed to identify the property owners and provide more reliable, current information.  The hope is that this program could be accomplished online and include elements such as:  

a. The name of a local contact person who has been authorized by an absentee property owner (who might otherwise be unresponsive) to accept notices and service of process

b. Names of tenants, either on file or available at the request of the City; this information would be helpful in either citing tenants as well as the property owners for certain kinds of violations and in investigating and prosecuting any occupancy limit violations  

c. Confirmation that a mandatory lease addendum or information and disclosure statement has been signed by tenants (as described earlier).  

An added benefit and potential consequence of a mandatory registration program is that many illegal units, such as single family units that have been converted to duplexes, will be identified over time.  

Some units, such as apartment complexes with on-site managers, would have fewer reporting requirements.  This program would be a large undertaking and details should be developed with input from stakeholders, especially those most directly affected.  The project team recommends an ad hoc group that includes representatives of rental property owners, managers, tenants and neighbors be formed for the purpose of determining the specific elements of a registration program.  

The cost of a registration program would be assessed per building rather than per unit.  Anticipated costs for a rental registration program are: 

First 1–2 years:  $420,000 – 7 FTE, space, equipment, database development, software licensing and overhead.  This includes contractual employees to get the program up and running and ongoing administration of the program, including prosecuting violations.

Remaining years:  $120,000 - $240,000 annually, depending on the details of the program, i.e. the amount of information required and how frequently updated.  

Total cost per building:  $35 - $45 for first time registration; $10 - $20 per year for renewal  

5.  Add a Nuisance Gatherings provision to the current code 

A final tool, a Nuisance Gatherings code addition, is based on an existing ordinance in East Lansing, Michigan.  This ordinance addresses social gatherings or parties which result in a variety of nuisance behaviors occurring on neighboring properties.  It also has a provision for recouping costs to the City in regards to overtime of Police, Streets or other expenses and holds the owner, occupant, tenant or others having any “possessory control” accountable.  A copy of that ordinance is included Attachment C.   

Another section of the East Lansing code deals specifically with litter left following a large event and a faster process for abating that nuisance.  Staff is examining this provision to see if it, too, would be a helpful amendment to the Fort Collins code.  

The Nuisance Gathering code change would be in conjunction with continued efforts to more effectively and proactively enforce current nuisance laws, including loud parties, code compliance issues and the Public Nuisance Ordinance.  At the September 28 Study Session on the 2005 budget exception process, the City Manager recommended an additional Code Compliance Officer and one-time funding to continue the Police Party Project in 2005.  If approved, these positions will greatly assist in meeting increasing demands for enforcement.       

The project team anticipates a 6 – 12 month timeframe to develop, bring before Council and implement the majority of the five alternatives.  The simpler code changes can be written and brought to Council within the next few months.    

Long Term Actions 

Project team members would like to continue to examine a number of other initiatives related to neighborhood quality of life.  They include:  

· Continued expansion of enforcement efforts; Staff members are currently exploring whether grants targeting crime prevention, underage drinking and other areas could be tapped to help fund these efforts

· The Board of Realtors has expressed interest in developing public/private collaborations to build additional student housing.  The hope is that Colorado State University will wish to be a partner in this discussion, especially given the estimate of 5,000 additional students in the coming decade.  

· Explore potential incentives to encourage student renters to seek housing close to the University, minimizing the “clash of cultures” that sometimes occurs in single family neighborhoods

· Police Services hopes to have the daily Case Log available online by early 2005.  This will enable property owners and managers to easily and proactively check for police calls to their units, whether or not a citation is issued.  

· Assess the effectiveness of the components detailed in this proposal on an ongoing basis, assuming Council wishes to implement them.  

Attachment A:  Summary of Community Feedback 

Attachment B:  Example Lease Addendum  

Attachment C:  Example Nuisance Parties Ordinance  
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