MEMORANDUM OF UNDERSTANDING 
between
The COUNTY of McKINLEY, NEW MEXICO 
and 
Gallup Land Partners, LLC
SECTION I:  INTRODUCTION AND PURPOSE
A.
The intent of this Memorandum of Understanding (“MOU”) is to establish an understanding and procedure between the County of McKinley, New Mexico (“COUNTY”) and Gallup Land Partners, LLC (“DEVELOPER”) for the purpose of accomplishing work related to the environmental analysis and documentation; road easement(s) or rights-of-way; and, construction or reconstruction, of Carbon Coal Road (see attachment for location via GPS coordinates, referred to as “Carbon Coal Road”) for access to DEVELOPER’S Gallup Industrial Park to serve as the primary east-west transportation corridor to connect site to US Hwy 491 (the “Carbon Coal Road Project”).  This MOU defines the responsibilities of all parties and sets forth the conditions under which Carbon Coal Road may eventually be accepted for maintenance by COUNTY.
B.
The Carbon Coal Road Project is a proposal from the DEVELOPER to construct or reconstruct and upgrade the service level of an existing private road to accommodate the added traffic created by development of the Gallup Industrial Park to provide industry with access to rail transport via the Burlington Northern Santa Fe Railway (BNSF) TransCon Line. COUNTY does not have the resources to obtain right-of-way; construct or reconstruct and maintain Carbon Coal Road.  Therefore, the DEVELOPER will be entirely responsible at its own expense for all of the costs and expenses of the Carbon Coal Road Project, including preparation of any needed Environmental Impact Statement or Finding of No Significant Impact (“FONSI”) and related reports, documents, and evaluations including archeological reports and remediation.  DEVELOPER understands that the DEVELOPER is to pay all costs for any road development; improvement; and, maintenance including all costs for rights-of-way acquisition, environmental and related studies, construction and maintenance of Carbon Coal Road. Any road rights-of-way or easements that may be granted for the Carbon Coal Road Project must be granted to COUNTY for public access.  

C.
Any public funds obtained or used for road development, improvement, and maintenance on Carbon Coal Road does not constitute acceptance for maintenance by County. Until official action in the form of an adopted Resolution accepting for maintenance Carbon Coal Road, Carbon Coal Road will be a “public road – privately maintained” under the terms of this Agreement. 
D.
This MOU is binding on the parties in accordance with its terms.

SECTION II:  GENERAL PROVISIONS
A. DEVELOPER may retain an Engineer or other professional consultant and a General Contractor (collectively “Consultant”) to compile information, to conduct data analysis and to complete plans and specification for the improvements to Carbon Coal Road, to complete all work related to the documentation preparation incidental to the acquisition or granting of right-of-way, and construction or reconstruction of Carbon Coal Road.  
B. Costs for retaining Consultant will be borne exclusively by the DEVELOPER.  Consultant may employ other consultants and experts (subcontractors) as are required for the adequate development and preparation of the required documents and permits.
C.
 The contract between the DEVELOPER and Consultant and any subcontractors shall be consistent with the provisions of this MOU and shall specifically incorporate those provisions herein which address the conduct of the consultants.  Said contracts shall provide, and the DEVELOPER hereby represents, that Consultant and its subcontractors do not have any direct or indirect financial or other interest in the outcome of the Project, except with regard to the preparation of the needed documents, project planning and design. Further, the DEVELOPER shall ensure that the contract with Consultant and subcontractors shall specifically limit any remedies available to Consultant and subcontractors and shall affirmatively relieve the COUNTY, and any officer, agent, or employee of same from any liability arising out of the performance or termination of such contracts or subcontracts on the Project or this MOU.
D.  Until Carbon Coal Road is accepted by COUNTY for maintenance, DEVELOPER shall be solely responsible for maintaining the premises upon which the Improvements are being constructed in a safe condition.  Developer agrees to defend, indemnify and hold harmless county and its officials, agents and employees from any claims, actions, suits or other proceedings arising from or out of the negligent acts or omissions of DEVELOPER, its agents, representatives, contractors or subcontractors or arising from the failure of DEVELOPER, its agents, representatives, contractors or subcontractors to perform any act or duty required of DEVELOPER herein or under any contract or agreement contract with Consultant and subcontractors; provided, however, to the extent, if at all, Section 56-7-1 NMSA 1978 is applicable to this Agreement, this Agreement to indemnify will not extend to liability, claims, damages, losses or expenses, including attorney fees, arising out of (1) the preparation or approval of maps, drawings, opinions, reports, surveys, change orders, designs or specifications by the indemnitee, or the agents or employees of the indemnitee; or (2) the giving of or the failure to give directions or instructions by the indemnitee, where such giving or failure to give directions or instructions is the primary cause of bodily injury to persons or damage to property. 

E. To facilitate the development of and the preparation of the needed documents and on any construction or reconstruction, joint meetings between the COUNTY the DEVELOPER may be organized and held by the DEVELOPER to inform the COUNTY of the progress of the work. Should any situation indicate the need for a change in this MOU for the Gallup Industrial Park over Carbon Coal Road; then, prior to initiation of such changes, all parties will be informed of the need for the change.
F. All parties to this agreement do hereby expressly waive all claims against every other party hereto for compensation for any loss, damage, personal injury, or death occurring as a result of the performance of this agreement, subject to the provisions of Paragraph D above.
SECTION III:  PROCEDURES
A. COUNTY Responsibilities.
1. COUNTY shall designate the County Manager as single point of contact on all matters concerning the Carbon Coal Road Project.
2. All cover letters used to mail information to other parties, agencies and to the public shall be on COUNTY letterhead and shall be signed by the County Manager or his delegates.
3. COUNTY shall make available to DEVELOPER and Consultant all standards of road construction maintenance needed to present the finished project before the County Commission for the exercise of their discretion of accepting or rejecting the final road project for maintenance.  The parties understand that initially this is an industrial development project that as the project proceeds, there will be other commercial, mixed use, and residential development along the “Carbon Coal Road”.  The standards for the design, build and maintenance will be those standards as mentioned in the McKinley County Subdivision Regulations of March 27, 1997: APPENDIX “A” pages A-1 through A-11. 
For this project and in designing Carbon Coal Road, there will be two Types of road available depending on the size of potential lots; density; and use.

In the areas of industrial development along Carbon Coal Road where the potential lots will all exceed one (1) acre: Type “A” Road: Right-of-way minimum width is 70 ft., consisting of a pavement width of 44ft. with a 3/16 in. slope/ft. crown; shoulder width 8 ft.; 6 in. minimum compacted subgrade. The basecourse thickness and asphalt thickness to be determined by the engineer design taking into consideration soil and terrain conditions; Gutter length and depth to be determined by design; Cut slopes shall be determined on the following ratios:


(4:1

0 to 5 ft. Depth)



(2:1

Over 5ft. Depth)



(1/4:1

Rock)

Fill slopes shall be determined on the following ratios:



(6:1

0 to 2ft. Height)



(4:1

2 ft. to 5 ft. Height)



(2:1

Over 5 ft. Height)
In the areas of industrial, commercial, mixed use and residential development along Carbon Coal Road where the potential lots will be less than one (1) acre:  Type “E” Road:  Right-of-way minimum is 71 ft. consisting of pavement width of 44ft. with a 3/16 in. slope/ft. crown; Curb width 2 ft.; Sidewalk width 4 ft. with a minimum 2 in. sand cushion; Planting stripe width 6 ft.6 in.; The basecourse thickness, asphalt thickness, and sidewalk thickness to be determined by the engineer design taking into consideration soil and terrain conditions; Cut slopes shall be determined on the following ratios:



(4:1

0 to 5 ft. Depth)



(2:1

Over 5ft. Depth)



(1/4:1

Rock)

Fill slopes shall be determined on the following ratios:



(6:1

0 to 2ft. Height)



(4:1

2 ft. to 5 ft. Height)



(2:1

Over 5 ft. Height)
All other general design, impact and easement criteria as set forth in the McKinley County Subdivision Regulations of March 27, 1997: APPENDIX “A” pages A-1 through A-11, shall apply to the development, construction and maintenance of Carbon Coal Road.
B.  DEVELOPER Responsibilities.
1. DEVELOPER shall designate a single point of contact on all matters concerning Carbon Coal Road Project.
2. DEVELOPER shall specifically incorporate those provisions herein which address the conduct and responsibilities of the consultants in the contract between DEVELOPER and any consultant or subcontractors. The DEVELOPER will provide a copy of said contract(s) to COUNTY.
3. All costs incurred in connection with the retention of Consultant and subcontractors and with the preparation of the needed documentation and construction or reconstruction and maintenance will be the responsibility of the DEVELOPER.
SECTION IV: Completion, Acceptance and Termination
A.
When DEVELOPER has completed construction of the Carbon Coal Road Project it shall deliver to COUNTY an Application for County Road Maintenance notifying the County of Completion of construction and requisting the County accept Carbon Coal Road for Maintenance.  The Application Package shall contain a copy of the “as built” plans for Carbon Coal Road, developer’s engineer or consultant’s certification that all construction has been completed in accordance with the standards set forth in Section III A., above, including all other general design, impact and easement criteria as set forth in the McKinley County Subdivision Regulations of March 27, 1997: APPENDIX “A” pages A-1 through A-11, and copies of all geo-testing reports establishing that the road has been compacted to County standards.
B.
When COUNTY receives developer’s Application for County Road Maintenance requesting acceptance for maintenance, COUNTY shall review it for completeness and accuracy.  If the Application for County Road Maintenance Package is acceptable and COUNTY determines that the Carbon Coal Road Project has been completed in accordance with County standards, COUNTY shall place the Application Package on the next available agenda of the Board of County Commissioners.  It is always up to the discretion of the Board of County Commissioners to approve or deny the Application for County Road Maintenance.  If accepted, the County will issue a Resolution Certifying completion and acceptance for maintenance Carbon Coal Road as a County Road to be maintained by COUNTY.  

C.
When the Carbon Coal Road Project is completed, if COUNTY does not own the real property upon or in which Carbon Coal Road is constructed pursuant to the as built documents, DEVELOPER will convey to COUNTY all real and personal property rights which COUNTY deems reasonably necessary, , free and clear of all claims, encumbrances and liens, and superior to any other utilities or other easements before COUNTY will accept Carbon coal Road for maintenance.  Thereafter, DEVELOPER’S obligations pursuant to this Agreement shall terminate.  [The County is only in the road business and may only accept the necessary appurtenances to the road.  The Road should be paramount and all other public easements for any other use should be subordinate to the use of the property as a road.  Also, in the future, if the County obtains the ability to issue a franchise fee or any ability similar thereto, we would want that ability]. 
D.
Either party to this MOU may terminate the same, prior to the time that DEVELOPER has conveyed the right-of-way to the County for Carbon Coal Road, upon 30 days written notice to the other party. During the 30 day period, the parties will actively attempt to resolve any disagreement.  From and after the date that DEVELOPER has conveyed the right-of-way to the Countythis MOU may not be terminated by COUNTY.
E.
 In the event of termination of this MOU, or the Board of County Commissioners does not accept the road for maintenance, it is agreed that; The DEVELOPER shall ensure that it will continue to maintain any right-of-way or parts of a right-of-way that has not been accepted by the COUNTY for maintenance is maintained by the DEVELOPER as a “public road - privately maintained”.
SECTION V:  
MODIFICATIONS
This MOU may be modified by the parties hereto by mutually agreed upon written amendment.  Changes within the scope of this MOU shall be made by the issuance of a bilaterally executed modification.
SECTION VI: NON EXCLUSIVITY

This MOU in no way restricts the COUNTY from participating in similar activities with other public and private agencies, organizations, and individuals.
SECTION VII: NOTICE TO POINTS OF CONTACT

The principal contacts for this MOU are:


McKinley County 

County Manager






P.O. Box 70






Gallup, NM 87305


DEVELOPER


Gallup Land Partners, LLC






605 N. 9th Street






Gallup, NM 87301
SECTION VIII: NO JOINT PROJECT

This MOU is neither a fiscal agency nor a funds obligation document. Any endeavor involving reimbursement, contribution of funds, or transfer of anything of value between the parties to this instrument will be handled in accordance with applicable laws, regulations, and procedures including those for Government procurement. Such endeavors will be outlined in separate agreements that shall be authorized by appropriate statutory authority. This MOU does not provide such authority. Specifically, this MOU does not establish authority for noncompetitive award to the Proponent of any contract or other agreement. Any contract or agreement for training or other services must fully comply with all applicable requirements for competition.
SECTION IX:

This MOU is executed as of the last date shown below and expires on the date of any future Resolution of the Board of County Commissioners officially accepting the improved Carbon Coal Road for maintenance as a County Road.
EXECUTED AS OF _______________, 2014.

COUNTY:





MCKINLEY COUNTY









By:________________________________________









Name: Carol Bowman-Muskett








Title: Chairperson of the Board of County Commissioners
DEVELOPER:





GALLUP LAND PARTNERS









By:_________________________________________









Name:_______________________________









Title:________________________________
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