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Foreword

Some of the most important deci-
sions that a local government admin-
istrator makes are those relating to
the management of human resources.
These decisions—about what kind
of atmosphere to promote in the
workplace; who to hire or promote;
how to provide appropriate employee
support, motivation, and rewards;
how to get the most production and
the best quality performance from
each worker—determine what work
is performed and how well it is per-
formed. These decisions ultimately
determine the well-being of the
community.

This book, the third in the Interna-
tional City/County Management As-
sociation’s ICMA) local government
case studies series, is designed to
give readers a taste of the complex
issues that affect human resource de-
cisions in today’s local government
organization. The cases it presents
can help practicing administrators
sharpen their human resource
decision-making skills and compare
their decisions with those of other
administrators who have successfully
tackled such problems. These cases
can also help prepare future local
government administrators for the
kinds of decision problems that will
form the very essence of their ca-
reers in local government
management.

The book is also designed to supple-
ment the standard courses on human
resource administration—those fo-
cusing on personnel matters specifi-
cally and those looking at human re-
source management within the
broader context of organizational
theory and behavior. As such, the
book is intended to help the typical
M.P.A. curriculum better meet the
“Guidelines for Local Government
Management Education,”’ developed
and adopted in 1992 by both the

National Association of Schools of
Public Affairs and Administration
(NASPAA) and ICMA. Those guide-
lines, distributed by NASPAA along
with its accreditation standards, sug-
gest that, to prepare students for lo-
cal government management careers,
courses in the NASPAA core curricu-
Ium “should integrate local govern-
ment concepts, issues, and examples
so that local government manage-
ment students are familiar with what
is generic as well as distinct about
the context and administration of lo-
cal governments’’ (p. 3).

To achieve this purpose and to
bridge the gap between human re-
source management in its generic
and local government manifestations,
this book presents six case studies
that challenge the reader to apply
human resource concepts within the
policy-making environment of com-
munity government. At the same
time, it introduces the readers to the
complexity of political/administrative
tasks that are routine challenges in
local government.

Each case presented in this book
represents an actual situation that a
practicing local government manager
had to resolve. Each was written, at
least in part, by the administrator
who faced the problem situation in
the real world and ultimately had a
hand in making the final decision,
and so each presents the problems
and issues as they were actually per-
ceived by the people who had to act
on them. But while all of these cases
are factually accurate in their critical
components, ICMA and the editor do
not intend for them to be regarded as
wholly accurate portrayals of the
events on which they are based.
Thus, to protect the parties involved,
all cases use fictitious names and
have been edited to clarify issues
and eliminate extraneous detail. And



in one case, the author has asked
that the study be published anony-
mously to protect further the privacy
of those involved.

These six case studies capture the
flavor of local management, not by
giving readers information to use in
solving problems, but rather by de-
scribing the complex legal, environ-
mental, and human considerations
that lead up to a managerial decision
challenge and then throwing the de-
cision into the reader’s lap. The
cases thus provide a basis for simu-
lated policy deliberation, not a for-
mula for problem resolution. Each
case concludes with a set of ques-
tions designed to focus the reader’s
attention on key issues and to foster
and enrich the deliberative process.

To make the cases more challenging
for instructional purposes, the deci-
sions actually reached and their re-
sulting consequences are contained
in a supplement to this book, Supple-
ment to Managing Human Re-
sources: Local Government Cases,
which is available separately from
ICMA. Because these outcomes have
been omitted from this book, stu-
dents will have to resolve the prob-
lems on their own before they learn,
at their instructor’s option, what de-
cisions were ultimately made by the
administrators involved and what ac-
tual consequences ensued.

ICMA is grateful to the editor, James
M. Banovetz, for his work in prepar-
ing this book; he accomplished the
early planning and design for it
while serving in the Albert A. Levin
Chair of Urban Studies and Public

Service at the Maxine Goodman
Levin College of Urban Affairs at
Cleveland State University.

ICMA and the editor extend thanks
to the following members of the edi-
torial advisory board, who helped
plan the book and select the cases:
Eric A. Anderson, city manager, Des
Moines, Iowa; Larry J. Brown, for-
mer city manager of Kansas City,
Missouri; N. Joseph Cayer, School of
Public Affairs, Arizona State Univer-
sity; Dennis Daley, North Carolina
State University; Claire L. Felbinger,
M.P.A. director, Maxine Goodman
Levin College of Urban Affairs,
Cleveland State University; Marilyn
E. Leuck, management resources
director, City of Ventura, Ventura,
California; and Charles W. Washing-
ton, School of Public Administration,
Florida Atlantic University.

The editor also wishes to thank the
following for their contributions to
the project: June M. Kubasiak,
Northern Illinois University; Richard
Mays, city administrator, Jefferson
City, Missouri; and Audrey
Banovetz.

Several ICMA staff members con-
tributed to the project: Barbara
Moore, director of publishing and
data services, provided editorial lead-
ership and guidance; Verity Weston-
Truby served as project editor; Jane
Gold copyedited the manuscript;
Julie Butler provided administrative
support; and Dawn Leland super-
vised production.

William H. Hansell Jr.
Executive Director, ICMA
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Introduction

James M. Banovetz

Starting with the Good Government Movement promoted by the National Mu-
nicipal League, the twentieth century has been a century of continuous reform
for local government. Virtually every facet of local government—from the
credentials of elective and appointive office holders, to the way in which gov-
ernments are organized and operated, to the managerial methods used, and even
to the emphasis on ‘“doing more with less’’—has been subjected to rigorous
scrutiny, and the resulting reforms have been widely implemented.

The chief lesson learned about local government throughout the century’s
reform effort can be summarized in the following words: Good government
requires good administration. Good administration not only ensures that public
services are delivered in a timely, competent manner, but also is essential if
the community’s support for its local government is to be sustained and
enhanced.

The importance of human resource management

Good administration is a composite of many elements: sound and informed
judgment, forceful communication skills, effective people skills, familiarity
with organizational theory and behavior, competence in managing fiscal re-
sources, mastery of relevant technology, and competence in managing people
—the human resources of the local government organization.

Of all of these elements, the most important is clearly the last: competence
in managing people. It is an old but very accurate axiom of administrative and
leadership theory that the higher people rise in any organization, the more
dependent they are on the contributions of others for their own successes. In
today’s complex, fast-paced world, individuals acting alone can accomplish
comparatively little to change or improve their world, but individuals acting in
concert with each other have the potential to accomplish whatever their imag-
inations can conjure.

The very essence and ultimate challenge of administration is the coordination
of collective efforts toward a common goal. Management of staff—of available
human resources—so as to achieve the maximum coordination of effort is thus
the first and critical key to organizational as well as personal accomplishment.
But even the most skillful coordination of a staff that is limited in competence
or marginally motivated will produce only limited or marginal results. To pro-
duce excellent organizational results, the administrator must skillfully coordi-
nate an excellent staff. The development and management of an excellent staff
is thus the cornerstone of good administration. This is what human resource
management is all about.

Human resource management in local government

Because it is so important, human resource management was one of the priority
jobs assigned to the first local government administrators in the early twentieth
century. Government reformers, already too familiar with the products of pa-
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tronage and the spoils system, put personnel system reforms on a parity with
financial management reforms as the most critical tasks required in the refor-
mation of previously corrupt cities and counties.

The first professional local government managers thus had to develop “good
government’’ applications of the approaches developed by industrial leaders
for building successful corporate staffs. Sometimes they applied civil service
systems to local government. More often, they designed “‘merit’’ systems to
ensure flexibility, integrity, and excellence in recruitment and promotion; they
borrowed and refined techniques of job description, position classification, per-
formance evaluation, and compensation plans to promote fair and equitable
treatment of staff; they pioneered training and other staff development programs
to sustain and enhance the competencies of their employees; and they promoted
a sense of professionalism in their staff, especially in departmental leadership
positions. Their success in this endeavor became the cornerstone of council-
manager government in the United States and set a new standard for local
government management in the rest of the world.

Having fulfilled their charge to provide personnel systems based on merit
and competence, local government managers delegated managerial responsi-
bility for those systems to assistants with expertise in human resource man-
agement while they themselves addressed new local government priorities. In
the middle of the twentieth century, local government managers went forward
to deal with the emerging planning and community-building concerns of the
postwar era, and more recently, they have focused their attention on streamlin-
ing (reinventing) community government to provide more services for fewer
tax dollars. But even with these other concerns uppermost in their minds, good
local government administrators have never taken their human resource pro-
grams for granted. They know that such programs have to continue producing
excellent staffs if current and upcoming policy challenges are to be successfully
managed.

And, indeed, the challenge of good human resource management continues
to evolve. The last decades of the twentieth century have been a period of
tumultuous changes, many of which have brought new and more complex
problems for human resource managers to resolve.

Chief among these has been the growing diversification of the nation’s pop-
ulation. Human resource systems have had to be adapted to relate to, and
involve, persons from a broader range of racial, ethnic, religious, and ideolog-
ical backgrounds. The need to accommodate the changing role of women in
society and in the workforce has added still more challenges. This increasing
diversity has meant that the local government’s workforce has had to be trained
to be sensitive to, and to interact effectively with, constituents holding an ever-
widening range of attitudes and behaviors. It has also meant that the local
government’s workforce has had to provide equality of government job op-
portunities for persons representing all aspects of this diversity.

The evolution in social values and public policies has also added new stresses
on human resource management. In addition to accommodating diversity and
gender equity, local governments have found themselves coping with increased
demands for a wide range of employee fringe benefits, including such support
systems as retirement benefits, child care services, non-job-related educational
opportunities, longer vacations, and health care insurance. Greater sensitivity
to the needs of persons with physical and mental limitations has also became
essential.

Unionization has also made new demands on local government human re-
source systems. Following their midcentury success in representing employees
in the private sector, labor unions made a major move to organize and represent
workers in government agencies, including local governments. While such ef-
forts have had varying success, formal or informal employee organizations have
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evolved in many local governments, especially among police officers and fire-
fighters. This trend has required local government managers to master still
another skill—labor-management relations—and to deal with growing em-
ployee pressure for salary and workplace enhancements.

As these employee demands have increased, governments have also found
themselves facing growing taxpayer resistance to higher tax bills. And such
employee benefits have routinely come with added costs. In many Illinois com-
munities, for example, state-mandated local government contributions to em-
ployee retirement plans have become one of the largest single expenses charged
against property tax revenues.

On the positive side, constructive responses to these evolving pressures have
helped local governments build better workforces. Enhanced fringe benefits,
for example, have made local government jobs much more attractive when
compared with private sector employment (which often does not provide
equally generous support). This has enabled local governments to attract and
retain a larger share of the ‘“best and the brightest’” entrants into the labor
market.

Current human resource challenges

Such changes and their accompanying benefits have not come without diffi-
culties. Public resistance to paying for enhanced human service programs has
been a constant obstacle that has grown over time. The need to work with
unions requires greater sensitivity to the needs and attitudes of workers and
sometimes contributes to pressure for the privatization of public services. And
just the growth in the population of cities and counties alone has required larger
workforces—more police officers and public works crews, for example—
which has intensified all these other human resource tasks facing the local
government administrator.

New federal and state laws mandating changes in employment laws have
needed to be interpreted and applied, and local applications have sometimes
had to be defended in court. The threat of litigation has markedly increased as
society as a whole has become more litigious. A better educated, more fre-
quently organized, and typically more vocal workforce adds to this threat of
litigation, but adds even more to the need for improved employer-employee
communication, better managerial public relations, and more administrative
skill in interpersonal relations.

For example, enlightened public management has recognized that the need
to provide workplace parity to women as well as to men does not stop with
equal access to employment opportunities. It requires changes in workplace
rules and policies to accommodate employee family responsibilities, such as
provisions that help both male and female employees meet child care and elder
care obligation. It further requires education of employees and control over
workplace behavior to change outmoded cultural attitudes and views toward
women and to ensure that women will be treated with dignity and respect as
fellow co-workers.

Accomplishing these changes, however, is far more difficult than it might
seem. While the need for maternity leave policies seems obvious, does this
need (right) also extend to new fathers and paternity leave? Granted that such
leave should be provided, who should bear the cost of that leave—the new
parents by loss of wages or the employer by paying for work not performed?
Similarly, while it is equally obvious that employees should not be sexually
harassed in the workplace, what constitutes sexual harassment? What kind of
evidence is needed to prove that such harassment took place? How much re-
sponsibility must the employer bear for individual employee behavior, espe-
cially if the employer has made it clear that such behavior is not acceptable?
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The answers to such questions have been highly elusive, to say the least. Even
the courts have had trouble defining the answers, and no employer wants to
see the organization’s policies adjudicated in court. But issues such as these
and a broad range of other matters— for example, affirmative action, disability,
retirement, health care, continuing education, religious holidays, flexible work-
ing hours, and paid vacations—offer new and complex decision problems for
the local government administrator.

The cases in this book

The selection of cases for this book reflects this new set of human resource
issues. In part, such cases have been used because they illustrate an inevitable
consequence of the strong emphasis on human rights that is so prevalent in
today’s world, and particularly in the United States. In part, too, such cases
have been emphasized because these are the kinds of cases that local govern-
ment administrators have most often submitted for inclusion in the book. Such
cases apparently reflect most accurately the kinds of issues that occupy the
time, energy, and creative talent of today’s local government human resource
administrators. They reflect the critical decisions being made today in “man-
aging local government human resources.’’

Yet the more traditional human resource concerns—recruitment, promotion,
job descriptions, compensation, fringe benefits, supervision, and performance
evaluation—have not been forgotten. In part, of course, these old concerns are
continuing concerns. But in part, too, these old concerns are simply asserting
themselves in new ways, ways that are consistent with the fabric of the times.
Traditional wage and salary issues, for example, now find their most difficult
manifestations arising out of the cauldron of labor-management relations. The
most challenging issues involving recruitment and promotion emerge from at-
tempts to deal with affirmative action questions. The interplay of rights—
individual rights and employee group rights—has become the context within
which both traditional and contemporary human resource questions must be
resolved.

It is thus within this context that this book presents a set of cases that best
typifies the current complexity of managing local government human resources.
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Introduction to part one:
Statfing

If staffing—building a staff—is the most important administrative task, the
components of that task are surely at the top of the list of administrative re-
sponsibilities. Virtually every personnel management action is ultimately aimed
at building the staff, either by adding new persons to it or by making adjust-
ments in staff responsibilities.

Some staffing tasks, however, are particularly critical. These are the tasks
that change the human composition of the staff. They are recruitment, or the
search for new persons to add to the staff; promotion, or the movement of
existing staff upward in terms of job challenges and responsibilities; the estab-
lishment of retirement policies, which affects the rate at which longtime staff
members move off the active staff; and dismissal or discharge of staff.

Because these tasks are so critical, two of them are explored in the first two
cases in this book. The first involves promotion, which, in that it involves
selecting new people to do jobs within the organization, shares many charac-
teristics with recruitment. The second involves the discharge of staff from the
organization. Sometimes such removal is related to employee performance; at
other times, people are discharged for other reasons, such as a reduction in
force—the “RIF’’ process so common in the late 1980s and early 1990s as
organizations reduced their staff size to achieve economies in size and operating
costs. The last key staffing element, the establishment of retirement policies, is
covered, if somewhat indirectly, in case 5.

Central to all personnel policies, but especially to those involving staffing,
are a collection of values and policies that have customarily been bundled
together under the label “affirmative action.”” Despite the somewhat negative
connotation that that label has had for many people, the values underscoring
affirmative action are essential both to the health and viability of the nation’s
democratic system and to the strength of its organizations. The essence of
affirmative action is to sustain an organizational climate that treats all people
—employees as well as clients—with the same high regard and provides the
same opportunities to all who might aspire to a participative role in the orga-
nization. The implementation of affirmative action values not only enhances
the organization’s relationship to its external environment, but also strengthens
the organization internally by opening it up to a broader cross-section of the
ideas, perspectives, values, and insights of the greater society served by the
organization.

In addition to these operational realities, there is also the close parallel be-
tween the emphasis on human dignity, which is a fundamental part of the
United States’ national heritage as well as good organization theory, and the
basic concepts and values lying at the root of affirmative action. Against this
backdrop, it is easy to see why affirmative action is particularly essential in all
local government organizations.

Thus, to emphasize this fundamental importance and to underscore the par-
ticular relevancy of affirmative action to all staffing activities, the first case in
this book also deals explicitly with the application of affirmative action values
in actual practice.






Recruitment, promotion, and
affirmative action

Editor’s introduction

All organizations develop and constantly work to refine and improve their
policies and systems for what are, ultimately, the most important personnel
decisions they make: who to hire (recruitment) and who to advance to greater
authority and responsibility (promotion). In fact, these two tasks are doubly
important because they affect both the quality of people who carry out the tasks
for which the organization exists and the morale, or working productivity and
efficiency, of those people.

This case describes one local government’s attempt to improve its policies
and procedures governing promotion in its police and fire departments. These
are the most politically sensitive service departments in most cities and coun-
ties, and their staffing patterns go a long way toward defining the relationship
between local governments and their residents. Recruitment and promotion are
thus critical to effective public safety operations.

They become even more critical when the demographic profile of the local
government’s residents is changing rapidly. Experience has long proven, often
to the dismay of the affected local governments, that public safety services are
most likely to elicit the level of resident support essential to the successful
fulfillment of their mission if their staffs mirror the demographic characteristics
of those residents.

Even recognizing the importance of this demographic reality, however, does
not mean that staffing change to accomplish such mirroring can be brought
about easily or quickly—maybe not even over a period of decades. Such
changes often must wait for personnel turnover to create available positions
into which new people can be recruited; such changes can be highly charged
with political sensitivity for the groups affected; and continuously changing
interpretations of evolving laws governing public sector employment can in-
validate changes in personnel procedures almost as fast as the procedures can
be developed. All these factors play an important role in this case.

Important in this case, too, is the role played by the forces of affirmative
action. As noted in the introduction to part one of this book, affirmative action
is a philosophically valued and operationally essential element in all personnel
activities, especially those related to staffing. In studying this case, readers
should note that, even when local government officials try to achieve affir-
mative action goals, they may not succeed in either accomplishing their goals
or even winning the support of those whom their efforts are intended to help.

As is too often the case in public management, doing the right thing even
for the right reasons offers no guarantee of anything but tough decisions and
still more difficulties ahead.
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Case 1

Public safety promotional systems and
minority officers

Kevin C. McGonegal and Jeffrey A. Raffel

Background

In the early 1970s, the city of Wilton was faced with a wide disparity in racial
composition between its police and fire departments and the city population as
a whole. Like many urban centers in the 1950s and 1960s, Wilton’s population
had shrunk from 110,000 in 1950 to 80,000 in 1970, owing largely to the
explosive growth of the suburbs. The change in the city’s racial composition
was affected by the white flight to the suburbs and the movement of minorities
from nearby states and Puerto Rico into the city. In the ten years from 1960
to 1970, the minority population in Wilton had grown from 26 to 44 percent,
and the trend had continued.

Despite these changes in population, however, the hiring practices for public
safety jobs continued to operate in their traditional pattern, often with family
members following one another into careers as police officers and firefighters.
This pattern, coupled with the historically low turnover rates in these types of
positions, resulted in a very limited number of job opportunities becoming
available each year. This meant there was little chance for the growing number
of minority applicants to secure employment as public safety officers or for
minority groups to gain adequate representation in the police and fire depart-
ments. This lack of representation was highlighted during racial unrest in the
city during the late 1960s, and by the 1970s, city officials had decided to make
significant changes in hiring patterns.

By this time, the city’s tax base was shrinking along with the population
base, and the police and fire departments were scaling back their staffing in
response to fiscal realities and reduced service needs. Since it was impossible
to change the makeup of the two departments either by replacing current of-
ficers, especially given the recent unionization of the departments, or by simply
hiring additional officers, which would be financially prohibitive, the mayor
and the police and fire chiefs adopted an informal policy of targeting 50 percent
of all future recruit positions for minority candidates.

The decade of the 1970s was a period of high unemployment in the state,
so there was no shortage of highly qualified white applicants, many of whom
wanted to follow the family tradition of public safety careers. However, African
Americans and Hispanics in general had no such family tradition motivating
them to pursue this type of career. Moreover, many minorities viewed police
and fire jobs as undesirable roles for minority persons. Some viewed police
officers as symbols of white authority in black neighborhoods. Also, better-
educated African Americans were beginning to reap the benefits of affirmative
action programs and thus had expanding opportunities for better-paying careers.

The combination of many such factors provided a highly competitive and
selective atmosphere for white applicants, with far less competition among
minorities. Often there would be three to four times as many white as minority
applicants for recruit positions. Not surprisingly, this produced recruit classes
with white officers who were often better educated and potentially better qual-
ified than the minority officers.

This hiring pattern continued for a period of years, ultimately affecting the
promotional systems of the two departments. In both departments, union con-
tracts restricted eligibility for promotional tests to those with a minimum of
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four years of service, after which police officers could test every year and
firefighters every other year to be placed on promotional lists. Promotional tests
would change from year to year, but they usually consisted of several sections:
typically, a written test on law and procedures, a supervisor’s rating, an oral
exam in front of a panel of senior officers, and the chief’s interview. It was
vitally important for police officers to be promoted to sergeant and firefighters
to lieutenant if they were to advance up through the ranks. Therefore, this first
step on the promotional ladder was most critical.

Challenges to the fire department’s promotional system

The fire department’s promotional system finally began to be challenged in the
courts when several white firefighters and the union brought a lawsuit alleging
that the subjective evaluation by the chief and commissioner of public safety
offset the results of the written exams. In fact, a former fire chief was found
personally liable for altering test scores to favor friends.

The settlement of this first lawsuit came when an agreement between the
city of Wilton and the firefighter plaintiffs provided that the next fire department
promotion process, soon to be started, would exclude all subjective ratings by
supervisors. In its place were a written exam (50 percent), an oral exam (40
percent), and experience points (10 percent) based on length of service. The
results were combined in a top-down rank ordering so that each vacancy was
filled by the highest scorer remaining on the list.

At that time, the fire department consisted of 224 firefighters, 28 of whom
were minority. However, nine of those twenty-eight had joined the force only
in the previous year. Of the sixty-five white and eight minority candidates then
qualifying for promotion, the minority applicant with the highest score ranked
eighteenth. Since only eleven promotions were made from that list, no minor-
ities were promoted.

The city of Wilton was unhappy with the racial disparity of these results so
it employed a local university consultant to develop a new promotional system.
This system had a pass/fail written exam that qualified candidates for the bal-
ance of the exam, which consisted of an oral exam (60 percent), experience
points (10 percent), and an administrative task analysis (ATA) (30 percent)
designed to measure a candidate’s ability to handle administrative paperwork.

Of the sixty-one white and eleven minority candidates qualifying for pro-
motion under this system when it was first used, four minorities finished in the
top twenty, with the highest minority scorer ranking seventh. A total of eight
whites and one minority were promoted from that list, bringing the officer ranks
to forty-nine whites and two minorities.

Litigation

A group of African-American firefighters, calling themselves the “Gallant Bla-
zers,”’ filed a lawsuit against the city of Wilton and the firefighters union,
alleging that these promotional procedures were racially discriminatory. In par-
ticular, they claimed that the assignments of firefighters to administrative po-
sitions such as battalion chief’s aides and the fire marshal’s office were made,
in part, on the basis of race. They further alleged that the experience gained
in those positions contributed significantly to the assignees’ performance on
the ATA portion of the promotional tests. To advance their case, the African-
American firefighters claimed that the Wilton labor force was 48 percent mi-
nority and the fire department was only 15 percent minority, a statistic that,
they alleged, proved discriminatory treatment.

A U.S. district court judge ruled in favor of the city in this case. The judge
rejected the plaintiffs’ (African-American firefighters’) argument of discrimi-
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natory treatment based solely on workforce comparisons since the overall pop-
ulation of the Wilton workforce did not bear a sufficiently direct relationship
to the applicant pool and to positions for promotion. The judge also agreed
with trial testimony arguing that the statistical universe for the promotional
candidates was simply too small to provide valid conclusions based solely on
statistical analysis. While he did find that the selection process for some ad-
ministrative positions was “tainted with discrimination,”” he did not believe
that the plaintiffs had proved a significant statistical relationship between the
test scores and the administrative experience. In other words, those with the
extra experience in administrative positions did not necessarily do better on the
promotional exam. Since the administrative jobs were not part of the promo-
tional system, he ruled that they were irrelevant as a matter of law.

The district court judge based his findings, in part, on a 1971 Supreme Court
decision, Griggs v. Duke Power Company (401 U.S. 424 [1971]), which orig-
inated the theory of “disparate impact’’ regarding promotional systems. “Dis-
parate impact’’ was defined as the effect created any time minorities as a group
were selected at a rate of less than 80 percent of the rate at which white
applicants were selected (e.g., if 60 percent of white applicants were selected
but fewer than 48 percent of African-American applicants were selected). This
decision expanded the previous standard of discriminatory treatment beyond
that proven to result from a discriminatory motive to focus on the “outcome,’”
regardless of how benign the motive underlying the treatment of minorities
might have been. A three-part analysis was established in these cases, the first
part of which was to determine whether a disparate impact on minorities ex-
isted. If so, the burden of proof shifted to the defendants to show that the
promotional system used was job related. If the defendants proved this, the
plaintiffs then needed to prove that the system was a pretext for discrimination
and that an alternate, nondiscriminatory system was available.

The court of appeals’ ruling

A year later, in Wilmore v. City of Wilmington (699 F.2d 667 [3rd Cir 1983]),
the U.S. Court of Appeals reversed the district court’s ruling in the firefighters’
case. The court stated:

The city’s and fire department’s general policy of racially equal employment opportunities
was breached by fire department officers who excluded minority firefighters from job op-
portunities that could have contributed significantly to their professional development. We
believe that the exclusion of minority firefighters from administrative jobs because of their
race with its consequent detrimental effect on their promotional test scores is the kind of
artificial, arbitrary and unnecessary employer-created barriers to professional development
the Supreme Court found to be prohibited.

This decision was based in part on a 1982 Supreme Court ruling, Connecticut
v. Teal (457 U.S. 440 [1982]), that focused on a wider range of opportunities
than just the tests themselves to allow minorities to compete for promotions
and included the “artificial, arbitrary’’ standard. The appeals court stated that
recent fire department promotional tests had not been validated as job related
and thus were to be measured against the ‘“‘disparate impact’’ standard.

Several months after this decision was handed down, the city and the African-
American firefighters reached a settlement agreement or “consent decree.”” The
city agreed that all future promotional exams and procedures would afford
minorities equal opportunity and that the tests would not result in a disparate
impact on minorities. In addition, a small number of extra African-American
lieutenant positions were created as compensation for the minorities affected
by the last two, disputed rounds of promotional tests.
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The case

The fire department’s most recent promotional system involved two initial com-
ponents: a problem analysis section covering correct procedures in firefighting
situations and an ATA section. Those classified as “well qualified”’ as a result
of these two components continued on to the chief’s interview. In the following
year’s promotional tests, the board of examiners (fire department senior officers
with some outside assistance), after seeing the scores from these two sections,
rejected a top-down ranking of the test scores because such a procedure would
cause a disparate impact on minorities in violation of the consent decree. In-
stead, they used a ““threshold”’ minimum score, grouping all those equally who
met the minimum score.

Charges of reverse discrimination in the fire department

A group of white firefighters and the firefighters union then sued the city of
Wilton over this promotional policy, alleging reverse discrimination because
adjustments were made in the test score rankings to eliminate racial impact, in
line with the consent decree. The plaintiffs further challenged the procedures
used at the chief’s interview, when, for those in the well-qualified group, thresh-
old scoring was again used, grouping promotional candidates in a ‘“first-
eligible, second-eligible, or third-eligible category.”” In effect, the plaintiffs said
that the city should not have changed the test scoring system in midstream,
even though the results of the original top-down scoring system were shown
to have a disparate impact on minority firefighters. The resultant effect on white
firefighters was more than academic. One firefighter saw his ranking drop from
seventh to forty-first.

The union and white firefighters’ challenge to that most recent promotional
process was strengthened when the federal Equal Employment Opportunity
Commission reviewed the plaintiffs’ charges and granted them the right to sue.

The police department’s promotional problems

Just after the firefighters union filed the reverse discrimination lawsuit, Wilton’s
police chief, Dan Markson, retired. Markson’s timing proved to be unfortunate
because it occurred when the police department was midway through the ad-
ministration of its own promotional exam. The first part of the police promo-
tional system was a pass/fail test, and to avoid a disparate impact on minorities,
the passing grade had been adjusted down to the point where all but one ap-
plicant earned a passing grade. All those who passed then moved forward to
the second part of the process, the chief’s interview. Those interviews were in
process when Chief Markson left office. And since the police department’s
promotional system relied heavily upon the chief’s interview to determine the
final rankings of the candidates, Markson’s departure caused a major disruption
in the process.

Rather than have the chief’s interview conducted by two different chiefs,
city officials approached the Fraternal Order of Police (FOP) about postponing
the promotional exam until such time as a completely job-related test could be
developed, which would meet the legal test set forth in the 1971 U.S. Supreme
Court decision in Griggs. The FOP agreed, with the understanding that any
promotions from the revised system would be retroactive to compensate the
beneficiaries for delayed promotions.

The police promotional system had its history of problems also, although
not to the extent of the legal challenges to the fire department system. Ten
years earlier, charges had been made that the promotional system was too
secretive and too dependent on interview points awarded by the chief and the
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director of public safety. A new system was then instituted using supervisory
ratings and the chief’s interview, along with a written test. The results were
mixed, and most parties were unhappy with the process. In addition, city of-
ficials had no confidence in their ability to defend the system as job related
should a disparate impact on minorities result. An interim system was in use
in the promotional examinations being administered when Chief Markson
retired.

After Markson retired and the promotional process was suspended, a new
consulting firm was hired. This firm had specific background in creating job-
related tests in several large eastern and midwestern cities to counter the same
kind of problems Wilton faced. An in-depth evaluation was made of sergeant
and lieutenant functions, and a test was developed to measure the ability of
officers to handle the requirements of the positions. Very little latitude was
given to any senior officers in judging a candidate’s potential. The test was in
four sections, with the first three sections encompassing an open-book exam;
a closed-book exam based on a textbook chosen by the consultants; and an
oral, problem-solving component. After the first three sections of the test were
scored, the top third of the sergeant candidates and the top half of the lieutenant
candidates moved forward to an interview with the chief and the public safety
director.

The results of this test were particularly devastating for minority officers.
Not one minority officer scored high enough on the first three sections to move
on to the interview phase of the exam. City officials were lambasted for pro-
moting racism on the police force, and minority officers appealed to the state
human relations commission. The test was attacked by African-American lead-
ers, including ministers and politicians, as well as by an African-American
consultant, all of whom claimed that it was too ‘“paper and pencil’’ oriented
and did not take into consideration abilities acquired “on the street.”

The last straw

Just as these most recent police test results became known, the U.S. district
court handed down its opinion on the white firefighters’ lawsuit, charging re-
verse discrimination in that department’s promotional examination process. The
judge ruled in favor of the white firefighters and the union, disagreeing with
the city’s interpretation of their obligations under the earlier consent decree. In
his opinion, the judge concluded that the city should not have unilaterally
altered the test scoring system to avoid a disparate impact on minorities. As
this action was not mandated by the consent decree, it was therefore considered
to constitute voluntary, race-conscious affirmative action. As such, it was to be
measured against a 1979 Supreme Court decision, which stated that such ac-
tions must not “unnecessarily trammel the interests of non-minorities’’ (United
Steelworkers of America v. Weber [443 U.S. 193 (1979)]). The judge felt that
the city’s action did just that, so the city was ordered not to make any pro-
motions from its most recent list—the list that was challenged in the lawsuit.

The decision problem

The Wilton newspaper published two articles that dramatized the extremely
sensitive and difficult situation confronting the city regarding the promotional
policies in its public safety departments. On page one, the first article reported
that no minority police officers had made the cut to advance to the final phase
of testing for sergeant and lieutenant positions. On an inside page of the same
edition, the second article reported that a U.S. district court judge had ruled
that city officials had acted incorrectly when they revised fire department test
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procedures during a testing cycle with the hope of increasing the number of
minority firefighters eligible for promotion.

Burdened with the products of past policies, which had held down the num-
ber of minority police officers and firefighters who had attained supervisory
and command positions in their departments, the city was now under legal and
political pressure to rectify the situation. Yet the city also was still plagued by
controversy over the issues surrounding fair promotional systems for police
officers and firefighters. These issues had developed over many years, and
substantial differences of opinion about them were deeply rooted in the per-
sonnel of both departments.

The city of Wilton thus found itself in a “no-win’’ situation. It had tried for
nearly a decade to reverse the consequences of its racially discriminatory staff-
ing patterns and public safety promotional systems—systems that had devel-
oped in an era of insensitivity to minority rights and when its minority popu-
lation was a much smaller percentage of its total population. But in the ten
years that had passed, despite increasingly more substantial efforts to remedy
the inequities to make it easier for minorities to advance, too few minorities
were qualifying for promotion, and now, with the problem still unresolved, the
courts were finding the city guilty of reverse discrimination against nonminor-
ities for the efforts it had made. It seemed to city officials that there was no
way to avoid discriminating against someone. Nevertheless, the task of finding
a solution to this quandary fell directly into the lap of the current public safety
director, Alex Short.

At this point, Alex Short was in an extremely difficult situation. First, he
had to analyze several options available to city government regarding the police
test, examining the ramifications of each option and anticipating potential re-
actions from various sectors of the public. His options, among others, included
(1) changing the cutoff scores for the tests to allow some minorities to complete
the chief’s interview phase, (2) canceling the test and starting the process all
over again, or (3) continuing on with the test with no minorities in the running.

All three options had obvious disadvantages. The first would likely result in
another reverse discrimination lawsuit against the city; the second would de-
prive the city of needed police promotions; and the third would draw righteous
public rage from the city’s minority groups and probably lawsuits from mi-
nority officers.

The director also had to make recommendations to the mayor’s office about
how to avoid this situation on the next round of police promotional tests,
scheduled for the following year. Finally, he had to consider what long-term
policies the city should pursue regarding hiring and promotions to alleviate this
problem in the coming years.

The decision facing Short could not be made in a political vacuum. The
mayor was newly elected, having survived a four-way primary eighteen months
earlier to win just a 37 percent plurality. For the first time in Wilton’s history,
an African American had made a serious run for the mayor’s seat, and he had
won with virtually no minority support, instead relying heavily on the white
yuppie vote and some older white ethnic groups’ support.

The political situation on the city council was also a concern for Short. The
thirteen-member council was now composed of a majority of African-American
and Hispanic members, including an African-American council president. This
new political clout for minorities in Wilton would weigh heavily on the think-
ing of the mayor as he considered the options Short presented. Whatever course
of action was adopted had to address the needs of the rank-and-file officers,
both black and white; the staffing needs of the police department; the rigors of
a potential legal challenge; and the political realities of racial politics.

On a personal level, Public Safety Director Short was a minority attorney
who had been appointed by a white mayor with little minority political support.



16 Managing Human Resources

As someone active in his church and community, Short realized that his life in
Wilton among his friends and associates would inevitably be affected, for better
or worse, by whatever decision he made.

Discussion questions

1.

What were the problems in developing promotional procedures to with-
stand court challenges from white and African-American public safety
personnel?

What should be the city’s goals and objectives for the police and fire
promotional systems (e.g., avoiding a lawsuit, avoiding political criti-
cism, filling positions with the best applicants)?

What are the advantages and disadvantages of each of the alternatives
confronting Public Safety Director Short? In your answer, consider this
question from the perspectives of (a) the city, (b) individual police offi-
cers, (c) the firefighters’ promotional system, (d) the mayor, and (e) Alex
Short personally.

In making this kind of a decision, a public official could group the rele-
vant considerations into the following categories: (a) the public service
needs of the community; (b) the ethical need to provide equitable and
humane treatment for the affected individuals, in this case the police offi-
cers; (c) political considerations, including both partisan and interest
group preferences and the obligation to abide by the democratic tenets
requiring popular participation, majority rule, and respect for minority
rights; and (d) the personal interests and needs of those who must make
the decision. How should all of these considerations be balanced against
each other?

What should the public safety director recommend to the mayor to deal
with the immediate and long-term problems of the public safety promo-
tional systems?



Reductions in force

Editor’s introduction

People leave local government organizations for a variety of reasons: they move
to other organizations, they retire, they are fired for unsatisfactory performance,
or they are “RIFed’’—that is, discharged as part of an organization’s effort to
cut back the size of its staff. Regardless, the way such departures are handled
can severely affect organizational performance.

Sometimes the departures are happy affairs: retirements that have not been
prompted or accelerated by forces within the organization are happy times of
memories, rewards for contributions made, and eager anticipation for the de-
parting colleague’s future. Resignations to accept better positions elsewhere
provoke similar responses. These separations are times to build esprit de corps
within the workforce and bring the staff closer together.

However, departures occasioned by forces within the organization rather than
initiated by the affected employees are times of potential organizational crisis.
Such “provoked’” terminations as forced retirements, terminations for poor
performance, and reductions in force (RIFs) inevitably make even nonaffected
employees insecure and apprehensive. At such times, management has to move
very carefully to engage in ‘“damage control,”’ even while making the person-
nel changes needed to improve the organization’s overall staffing pattern.

Local governments are more sensitive to such terminations than perhaps any
other type of organization. Employees affected by such changes often live
within the community, enjoy a network of friends among community residents
(and voters), and are likely to maintain some level of contact with other em-
ployees for an indefinite period of time after the termination. Thus the effects
linger, both within the organization and among the residents of the community.
The constant presence of the press performing its “watchdog’” function can
further exacerbate termination situations.

This case deals with the problem of employee dismissals in a local govern-
ment because of the need to achieve a RIF. These are the hardest dismissals if
only because nobody benefits from them: terminated employees are stressed
by the need to find other employment and adapt to related lifestyle changes;
supervisors are stressed by the need to maintain output with less staff; and
organizational leaders are stressed by the need to make hard choices and endure
both the inevitable criticism from those dismissed and the lowered morale
among those retained.

As this case demonstrates, such RIFs pose major managerial challenges, not
the least of which is the difficulty for all the decision makers involved—the
elected council, the manager, and the department heads—of having to decide
what services get cut and which employees are terminated. In addition to cre-
ating negative political pressures, those decisions, if poorly made or imple-
mented, can create havoc, both in the organization and especially in the lives
of those who will be terminated. And even good and well-implemented actions
have negative consequences. Giving employees appropriate and full advance
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warning of the pending cuts, for example, raises the apprehension of every staff
member and poses severe morale problems.

Yet someone has to make the hard decisions, and someone has to design
and implement needed damage control policies. Not surprisingly, such circum-
stances demand the very best in human resources management.

Case 2
Staff reduction with a human touch
Martin Vanacour and N. Joseph Cayer

Background

The city of Daleglen is located in one of the fastest-growing states in the United
States and in a metropolitan area that, until recently, was always in the top ten
for employment opportunity and a healthy economy. The third largest city in
a metropolitan area of approximately two million people, Daleglen has a pop-
ulation of about 150,000 people residing within its 51-square-mile area. The
median age of this population is 29.2 years. Almost 60 percent of the adult
population have some college education while 21 percent have at least a four-
year college degree.

The major private sector employers in the community are in aircraft aviation
components, manufacture, retail, health care, electronic components, cable tele-
vision connectors, and automobile sales and service. Daleglen also has 1,250
full-time municipal employees and several hundred part-time summer helpers
working within the full-service city’s twenty-four departments and administra-
tive units. All municipal employees work under the city’s merit system and
human resource policies.

Organized under a home-rule city charter, Daleglen is governed by a seven-
member city council elected from districts and a mayor elected at-large. Every
two years, half the city council is up for election. The city maintains the tra-
ditional council-manager form of government as spelled out in the National
Civic League’s model city charter.

From 1980 to 1990, Daleglen was the fourteenth fastest-growing city in the
entire country. Calculated before the slowdown in growth, its population was
expected to exceed 225,000 people by the turn of the century. But in 1996,
Daleglen and the urban area faced its first economic downturn, with the inevi-
table reduction in the growth of its revenue base. Until that time, the city had
been issuing approximately 200 to 300 new home permits each month. Now,
however, home construction was down to 30 to 40 new home permits per
month.

Although much of the slowdown was attributed to a statewide real estate
slump, for Daleglen and its surrounding urban region, “the party’’ seemed to
be over. The city could no longer depend on growth-related revenues. Yet many
growth-related improvements still needed to be made. As a result, Daleglen
experienced extreme budget shortfalls for the first time since the depression
era. The city management team—the city manager, assistant city manager, four
deputy city managers, and assistant to the city manager—thus had to face up
to several increasingly critical human resource decisions to balance the budget.

The case

During the budget preparations for the July 97-June 98 fiscal year, the man-
agement team had studied numerous cutback techniques short of staff reduc-
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tions. The city adjusted work schedules and work assignments; reduced hours
of operation; encouraged employees to be more productive; cut back in most
areas of discretionary spending; reduced the maintenance of city facilities,
parks, and streets; and automated to the fullest extent possible. For the first
time in the city’s history, the city council adopted a budget that was several
million dollars less than it was the year before. The management team had
been able to find a way out of the fiscal dilemma and survive the first year of
cutback management.

Realizing that the budget estimates for the year to come would look even
worse, however, City Manager Mark Van asked Budget Director Steve Scott
and Deputy City Manager for Administrative Services Martin Kent to undertake
the unenviable task of preparing the management team and the city council for
the real possibility of staff reductions. The day after the current fiscal year’s
budget was adopted, Van called his team together to get a head start on the
following fiscal year’s budget.

At its initial meeting, Van’s management team accepted that it would have
to lead the city through a period of staff reduction, or downsizing. Van’s an-
nounced goal was twofold: (1) to ensure that throughout the process, employees
were treated in the most humane manner possible; and (2) to explain and defend
the RIF alternatives to the mayor and city council, to “watchdog’’ groups such
as the chamber of commerce, and to the media. Since this was the first time
in the 100-year history of Daleglen that layoffs were being considered, the
local newspapers quickly made this downsizing process an almost weekly head-
line throughout the budget preparations.

The objectives of the management team were to balance the budget, maintain
customer service at the highest levels possible, treat all employees fairly and
in an open environment, minimize organizational disruption, and convince the
city council that the problem was real and that no “magic rabbit’’ could once
again be pulled out of the hat. This difficult process was driven by many
decisions that ultimately had to be made for the very first time. Faced with the
necessity of making personnel cuts of approximately $1.6 million from a total
personnel budget of $49 million, the management team itself took responsibility
for balancing the budget by making the decisions and establishing the proce-
dures necessary to reduce services and especially the workforce providing those
services. But first it had to present the problem to the council, gain its under-
standing of the problem, and seek its policy guidance.

The council

On the basis of the budget office’s early projections for the 1998/1999 fiscal
year’s revenues and expenditures, City Manager Van advised the city council
in October that it would be impossible to balance the budget without reducing
approximately forty positions. It was noted that attrition alone would no longer
be sufficient and that the council would need to give policy direction on what
service levels could be eliminated or reduced. The management team would
then develop a layoff procedure that was as humane as possible and legally
defensible in court.

Holding several public workshop sessions, the city council set service pri-
orities. All areas were considered for reductions with the exception of police
and fire emergency services. The council also set four rigid parameters, or
assumptions, for balancing the budget:

1. There would be no tax increase.
2. There would be absolutely no staff additions anywhere.
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3. There would be no pay increases if it meant laying off employees.
4. The first three assumptions assumed no change in state-shared revenue
formulas.

Since the city had no precedents to follow and neither the press nor the city’s
employees had any past history upon which to base their expectations, the
publicity and rumors about who would have to leave were rampant and re-
lentless. The city council understandably became very concerned about how
this situation would be perceived and what the political ramifications might be.
It thus directed the management team to develop the needed, complicated layoff
policies and procedures quickly. For its part, the management team was deter-
mined to develop and carry out the process with a truly humane approach. Van
reminded the members of his team never to forget the saying “There, but for
the Grace of God, go L.”’

Layoff policies

City policy for implementing layoffs specified that employees with the lowest
seniority or, among those with equal seniority, employees with the lowest per-
formance rating would be laid off first. City policy also permitted *“bumping’’
privileges, under which an affected employee who had held another position
with the city could return to the most recently held position if he or she had
performed satisfactorily in that position. Such bumping, of course, would dis-
place someone else from the position to which the employee “‘bumped back.”’

It was also decided early that the city would provide a liberal severance
package, pay health insurance for several extra months, contract with an out-
placement company to assist laid-off employees, allow laid-off employees to
spend their last several weeks on the payroll to look for work instead of staying
on the job if they so desired, and treat those chosen for layoffs as valued people
who had done nothing wrong but were caught in a seniority system during
difficult economic times. Employees who chose to stay until their time ran out
would be given free access to their offices and all city equipment and facilities.
Security concerns would be set aside; the city would treat all employees as
good, loyal employees. Departments would be permitted to sponsor farewell
parties for the employees (and many ultimately did so).

The employees

The management team spent several full days discussing how to explain the
cutback program to the employees and how to treat employees in the fairest
manner possible, just as each one of the team members would have liked to
be treated. The team also constantly reinforced the notion that how laid-off
workers are treated has a powerful effect on how well the “survivors’” perform
and trust you in the future.

On January 10, six months before the final decisions were made, City Man-
ager Van notified all 1,250 city employees by letter (see Exhibit 1) about the
economic situation and the possibility of layoffs. Even though this information
would cause turmoil for a long period of time, it was felt that everyone had to
understand, firsthand, what was about to happen. At each milestone in the
process, additional letters went out to every employee. As the process pro-
gressed and groups of employees were targeted, every employee who possibly
could be affected was notified in person by both a deputy city manager and a
department head, each of whom had received extensive training by human
resources management professionals on what to say and how to deal with the
employee’s reaction.
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Exhibit1 City of Daleglen

January 10, 1998
Dear Fellow Employee:

It seems that each day we are reading or hearing about the effects that the
state and national economic downturns have had on businesses and cities.
In this letter, | intend to lay out how the economy is affecting the city of
Daleglen and our efforts to accomplish the goals of the city council and
our citizens.

During the past three years, we have all been “doing more with less,”
working smarter, and making every effort to maintain the quality of our ser-
vices for our citizens. We have reduced budgets and eliminated many jobs
by not filling vacant positions.

While the city council and | have made a good faith commitment to make
those solutions work, the duration of the economic downturn is making
those types of solutions alone unworkable for the future.

Taking into account the current services that we provide and based on
the most accurate budget information currently available, we will face a
$1.6 million shortfall in revenue during the 1998/99 fiscal year. This is based
on four assumptions: (1) nonsalary expenses stay the same; (2) no new
services are added:; (3) no increases in revenue are available; and (4) state-
shared revenue is not reduced. Frankly, we are not going to balance the
budget without making tough choices that will have serious outcomes.

| have shared this information with your department heads and will be
presenting difficult options to the city council. What are these difficult op-
tions? Revenue can be raised through increases in taxes and fees, ex-
penses can be reduced by cutting programs and services, or a combina-
tion of both can be considered.

During these past three years of tough economic times, | have been
committed to doing everything possible to avoid eliminating jobs through
layoffs. Unfortunately, this year, layoffs are one of the tough choices that
we are seriously considering. If this choice is made, it will be done after
intensive discussion with the management team and with the city council’s
guidance.

| know that this is disturbing news, so let me attempt to answer some
questions that may come to your mind:

¢ |f we have layoffs, how many will there be? That depends on many var-
iables, but the estimate is between fifteen and forty.

¢ Will there be salary increases next year? | will not recommend laying off
employees to pay salary increases.

e |f it is necessary, what programs or services will be reduced? No deci-
sions have been made about that yet.

e |s there a layoff policy? Yes. The policy was drafted in 1996 and has
been formally reviewed twice by the management team to ensure that
we achieve service and operational effectiveness while being fair to em-
ployees. The policy will be distributed next week and made available in
all departments.

¢ |f we have layoffs, when will they happen? My best guess is March 1998.
All employees will be notified immediately when decisions have been
made.

¢ Will there be a severance package for laid-off employees? Severance
package recommendations will be made to the city council for their
approval.

e |f | have questions, whom should | ask? Ask your department head. If
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you still have questions, he or she will get an answer for you as soon as
possible or refer you to the right person.

| am committed to sharing factual information with all of you as quickly as
possible. With the media attending all council meetings, stories will soon
be appearing about our budget problems. My commitment to you is to keep
you fully informed and up-to-date as the budget picture develops. In return,
| ask that you rely on official and factual information. If you have questions
or hear rumors, please ask your department head to get you the facts.

Mark Van
City Manager

The decision problem

As might be expected, the publicity and widespread concern with the layoff
process had its effect on the city council, which faced great difficulties rec-
ommending specific service cuts or staff reductions while sitting in public meet-
ings. (In one-on-one private conversations with the city manager, however,
various council members did express some strong opinions on the matter.) It
became clear to Van that the council probably could not recommend specific
areas for reduction and that, indeed, it preferred the management staff to take
the initiative in the matter.

Van next turned to the management team, but even members of the team
were at first reluctant to recommend cuts or even help develop priorities for
cuts that would affect areas for which they were responsible. In the end, the
city manager himself took responsibility for the final decisions on the service
cuts that had to be made. Since his recommendations pleased no one on the
management team, Van felt that they were probably fair.

Next came the final decisions about which employees were to be laid off.
In this matter, the legal authority clearly was vested in the city manager. The
Daleglen city charter provides that the city manager:

shall have the power and shall be required to: . .. when deemed necessary for the good
of the service, lay-off, suspend, transfer . .. all department heads, officers, and employees
of the city, subject to such merit system regulations as the council may adopt (sec. 3(3)).

The city’s administrative code and its human resource policies also supported
the city manager’s authority to implement layoffs and to specify criteria and
procedures for doing so.

But while Van had the authority to make these decisions, he needed specific
recommendations from his department heads, and he felt that those recom-
mendations ultimately would be most defensible if they were based on a con-
sistent set of guidelines for all the departments. Thus, he directed Martin Kent,
his deputy city manager for administrative services, to convene a meeting of
the management team to develop a set of proposals that would

1. Define exactly what the RIF policy should mean in this situation and
how it would be applied. Specifically, this meant that
a. Rules were needed to define how seniority should be determined
b. Priority for temporary positions needed to be established
c. Definitions were needed of who could “bump’’ and under what work
history
d. An appeals process might be needed and, if so, the circumstances re-
quiring it would have to be stipulated. '
2. Address early retirement. Should the city offer an early retirement
program?
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Formulate a recommendation regarding a voluntary separation plan.
Should employees be offered an incentive package for voluntary separa-
tion, and if so, what should it provide?

Van further directed Kent to have the management team keep in mind the

following critical considerations when addressing these questions and making
its recommendations:

L.

2.

vk w
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Would an early retirement program cause the city to lose some of the
most productive employees?

Would separation incentives result in a loss of some of the city’s most
productive employees?

What effect would the layoff process have on women and minorities?
What rights did full-time, temporary employees have?

What about leaks and unexpected outcomes? How should they be
handled?

What date should be set to make the program effective? A time schedule
was needed that would assist employees and hold down costs where
prudent.

Who should be involved in the RIF?

How should individual employees scheduled to be laid off be notified of
their termination?

Once the team had developed its set of recommendations, Van said, he would

meet with it and finalize a plan for the RIF that would be taken to the council.
Knowing that the members of the management team were busy people, Kent
decided that he should come to the meeting himself with some ideas and rec-
ommendations for the team to use as a starting point in its deliberations. What
should he propose?

Discussion questions

L.

What are the advantages and disadvantages of an open decision-making
process in which pertinent information is made available to all employ-
ees and the media?

How can management determine the amount of savings created by any

given strategy?

What are the pros and cons of alternative strategies, such as

a. Voluntary separation with a generous severance package

b. Early retirement incentives

c. Elimination of positions based on priorities

d. Allowing bumping privileges?

How should management prepare for dealing with adverse publicity and
employee anxiety?

What factors need to be considered in the timing of the process?
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Introduction to part two:
Relations with individual employees

Once employees are on the job, the central task of human resources manage-
ment is to provide the kind of work environment that will motivate them to
put forth their best efforts. The literature on human resources management is
replete with studies, findings, and suggestions on how to create a constructive
work environment and to elicit superior performance from employees at all
levels.

A common perception holds that a productive work environment is produced
through interaction between management and the employees as a group. Such
interaction is an essential part of the process. But in this day of emphasis on
individualism, the way in which individual employees are treated, or perceive
themselves as being treated, is also a critical part of human resources
management.

In part, it is the task of management at the highest levels to create an en-
vironment in which worker productivity is maximized and individual employ-
ees feel valued, appreciated, and respected. In part, this is also a major job of
supervisors at all levels. Every supervisor sets the “tone’” or creates the “hu-
man environment’’ in which work takes place. The tone is established not only
through work and employment policies but also through the example set by
the supervisor. In large part, too, the tone is established by the way in which
supervisors deal with employees on a one-to-one basis.

At the heart of all these supervisory behaviors is the need to exercise a
supervisor’s golden rule: treat all your staff the way you yourself want to be
treated. An important corollary to this rule is to treat each individual employee
in the manner in which that individual wishes to be treated—at least insofar
as such treatment is possible, given the need for some level of consistency in
the way all employees are treated.

This section of the casebook focuses on the way in which individual em-
ployees are, and should be, treated. The first case in this part describes the
importance of maintaining a work environment that affords both respect and a
feeling of comfort and well-being to the employee. The second case looks at
the problems that arise when an employee’s work expectations are at variance
with the employer’s expectations.

Both of these cases also offer insight into important tenets that are being
formulated in the laws that apply to human resources management. The first
case looks at the difficulty of dealing with the poorly defined concept of sexual
harassment. While there is little disagreement about the need to keep sexual
harassment out of the workplace, there is little agreement about how to define
sexual harassment or to document its existence. Yet many employers and su-
pervisors find themselves confronted with the need to make such definitions
and to produce such documentation.

The second case looks at the management of physical disabilities in the
workplace. Again, there is little disagreement about the need to give disabled
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workers every reasonable opportunity to participate in the workplace or the
need to provide reasonable accommodations for them. The key is to define
what is reasonable. That definition challenges lawyers and managers alike, as
this case shows.

Together, both of these cases underscore the need for fairness and sensitivity
to the needs of employees in the workplace.



Sexual harassment issues

Editor’s introduction

The elimination of gender as a consideration in employment decisions has been
one of the most significant socioeconomic changes to occur in the last half of
the twentieth century, particularly in the United States. Like other employers,
local governments have opened up job opportunities for women in all occu-
pations, from high-echelon positions such as local government administrator
through highly specialized jobs such as police officer and even to such unskilled
positions as public works laborer.

But it is one thing to reduce or, better still, eliminate gender barriers in
recruitment and promotion processes and quite another to alter the attitudes
and behaviors that affect the way in which women are treated once they have
been employed. Changing attitudes and behaviors means changing more than
laws and personnel procedures; it means changing people’s habits and reflexive
responses—the ways in which people have been taught to think and act.

Yet if full employment opportunities are to be accorded to women, and if
the dignity of women is to be respected and promoted in the workplace, such
changes are absolutely essential. Further, as federal employment law develops,
it becomes increasingly clear that employers and supervisors have a responsi-
bility to change not only the way in which they regard and treat women peers
and subordinates, but also the way in which their subordinates relate to women
in the workplace.

But that responsibility can be extremely hard to fulfill. There are no clear
rules on what kinds of behaviors are or are not appropriate. The effort to gather
information often produces little more than the intractable ‘“‘he says, she says’’
scenario. Finally, the supervisor’s obligation to prevent false accusations of
gender-inappropriate behavior is as strong as the obligation to prevent such
behavior from occurring.

As City Manager Gary Hopkins discovered in Westwood Heights, few tasks
in human resources management are more difficult than that of discovering the
correct way to deal with allegations of sexual harassment in the workplace.

Case 3
Problems in the building division
Jobn Doe

Background

Westwood Heights is a suburb of approximately 20,000 people located on the
outskirts of a large midwestern metropolitan area. Although a population of
20,000 is not exactly tiny, the city has what can be considered a ‘“‘small-town
atmosphere.”’
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Several years ago the citizens, tiring of the constant city council squabbles
and turf battles wrought by the commission form of government, chose by a
65 to 35 percent vote to adopt the council-manager form. Since then, a few
antimanager activists have talked openly of seeking another referendum, as
soon as legally possible, to oust the new form of government. Their cause
gained momentum when the first city manager, Thomas Froman, was fired after
only six months on the job. Froman had the type of aggressive personality that
did not really fit with Westwood Heights’s conservative demeanor, and his early
efforts at change served only to reinforce local residents’ traditional skepticism
of outsiders. Froman was replaced by Gary Hopkins, a Midwesterner who had
enjoyed a successful managerial tenure in a small community located some
distance away but in the same state. For both his own sake and that of council-
manager government in Westwood Heights, Hopkins felt that he needed to
provide a much less intrusive, less aggressive managerial style for the
community.

At the time of this case, Gary Hopkins had been city manager for six months.
Because the position of director of the planning and community development
department was vacant, the department secretary, Sherri Broomfield, as well as
the heads of the three planning and community development divisions (build-
ing, planning, and mapping) reported directly to the city manager.

The chief building official, Bob Jones, was sixty-five years old and had been
employed with the city for fifteen years. In Hopkins’s opinion, Jones was a
terrible division head. He was antagonistic to his work colleagues, subordinates,
and citizens and did not follow through on projects and requests assigned to
him. He was loud, boisterous, and opinionated, and city employees tried to
steer clear of him whenever they saw him coming toward them.

Although Hopkins had never heard from Jones directly on this subject, Jones
was a frequent and vocal critic of the council-manager form of government.
Rumors were that he had worked with local activists for a change in govern-
ment. Jones also suffered from diabetes, which he claimed could be exacerbated
by stress. He had been hospitalized two years previously, and Hopkins noticed
that Jones sometimes experienced problems walking. Because of his health,
Jones announced his intent to retire from the city nine months hence.

Jones’s nephew Don also worked in the building division, having transferred
there from the planning division about a year before. Don was an excellent
employee with a good attitude and the well-reserved respect of his division co-
workers.

The case

During a casual conversation between Gary Hopkins and Sherri Broomfield
one spring day about six months after Hopkins’s arrival, the subject of Bob
Jones came up. During the course of the conversation, Broomfield mentioned
that, among his other shortcomings, Jones was sexually harassing his part-time
secretary, Phyllis Meyer. Hopkins was taken aback as much by the casual nature
of Broomfield’s comment as by the revelation itself.

Forty-eight years old, Phyllis Meyer had been with the city about two years.
Broomfield said that she had advised Meyer to report the harassment to the
city manager but that Meyer refused to come forward because she was afraid
of Jones and of losing her job. Meyer considered Jones to be volatile and
vindictive, and she feared that he would fire her or, at a minimum, make her
life miserable. According to Broomfield, Meyer was willing to ride it out until
Jones retired in nine months.

To further complicate matters, Sherri Broomfield also told the city manager
that Meyer had developed a relationship with one of the building inspectors,
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Roy Atkinson. Atkinson, a decent employee, had been living with Phyllis
Meyer for about a year.
Hopkins’s first thoughts were as follows:

1. Westwood Heights had a very active and aggressive daily newspaper that
would not hesitate to exploit this sensitive situation if it found out about
it. The Westwood Heights Gazette had no sense of community and wrote
to appeal to the lowest common denominator of its readers. While he
trusted the individual reporter who covered the city, Hopkins knew that
the paper’s editors would pressure her to get to the bottom of the story,
were they to find out about it. The Gazette would call to solicit com-
ments from Hopkins, city council members, and even Jones and Meyer.

2. To keep this situation out of the newspaper and to minimize disruption
in the planning and community development department, Hopkins felt
that he must keep it confidential, but he also felt an obligation to notify
the city council at some point. Like most elected officials, the council
did not like to hear things on the street or read about them in the news-
paper before being informed of them directly.

3. Before consulting with an attorney, Hopkins felt that he needed more
facts about Phyllis Meyer’s concerns and her relationship with Bob
Jones. He trusted Broomfield, but he did not know about Meyer’s credi-
bility. He also felt that he had to talk to someone close to the situation
who knew what was happening, yet someone he could also trust to tell
him the truth and keep quiet.

Hopkins decided to meet with the building services supervisor, Mark Thomp-
son, who had been with the city for about fifteen years. Thompson had come
up through the division ranks, was gruff with a rough exterior, but was also a
straight shooter who was popular with the employees. Hopkins also knew that
Thompson disliked his boss, Jones, and would tell Hopkins the truth.

Hopkins met with Thompson, who confirmed some of what Meyer had told
Broomfield. Thompson had heard Jones make several sexually suggestive re-
marks, including comments about Meyer’s body and shape and her sex life
with her boyfriend. When Hopkins asked Thompson why he had not reported
this to him earlier, Thompson replied that he was also afraid of Jones and was
not sure that he could trust the city manager to handle the situation in a way
that would protect him. He also claimed that he had told Meyer to contact
Hopkins, but that she had refused.

Hopkins felt that he was now ready to confront Phyllis Meyer, but it occurred
to him that he could make a very bad situation even worse. With Jones’s
nephew and Meyer’s boyfriend also employed in the building division, the
situation could turn into a major blowup with even more people hurt.

Hopkins decided to consult with a labor attorney he knew well. The attorney
told Hopkins the following:

1. Once Hopkins had knowledge of possible sexual harassment, he had a
legal obligation to investigate it.

2. Hopkins’s failure to act would expose the city to serious liability.

3. Hopkins could not take action against Bob Jones without getting his side
of the story.

4. Separation of the two parties involved might be necessary to avoid a
hostile work environment. A ‘“‘hostile work environment’’ is a legal term
that is a big key to sexual harassment cases.

5. Hopkins should keep the matter as discreet and confidential as possible
to avoid workplace disruption and to protect the rights of the parties
involved.
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With this information and advice in hand, Hopkins decided that Jones was
probably sexually harassing Meyer. However, Meyer’s refusal to bring the mat-
ter to his attention was making his task more difficult. In order to proceed,
Hopkins decided that he must encourage Meyer to trust him. Thus, one week
after first discussing the situation with Sherri Broomfield, Hopkins asked her,
in her capacity as the planning department secretary, to ask Meyer to come in
and see him. Broomfield did so, but Meyer again refused. Feeling that there
was no other alternative, Hopkins called Meyer and ordered her to come into
his office immediately after work.

Meeting with Phyllis Meyer

In Hopkins’s meeting with Phyllis Meyer, he came right to the point and asked
her if Bob Jones was sexually harassing her. She responded that Jones was not
the same person since his hospitalization. She also said that she did not want
to cause any problems with Jones and that she thought she could put up with
the harassment until he retired in nine months. Meyer also said that she was
concerned about Jones’s nephew Don, who was “a nice kid.”” She said that
she did not think she could face them if any of this got out.

Hopkins asked Meyer what she would do if he made an issue of the sexual
harassment, and she responded that she would “just deny it.”” Hopkins ex-
plained to Meyer that he had a legal obligation to look into the matter and
further investigate it. He also asked her to explain and describe some of the
events that had taken place. Meyer acknowledged that there had been two
physical incidents and numerous verbal incidents. The first physical incident
had occurred about six months previously, when Jones was sitting in a swivel
chair at his desk. Meyer walked by and Jones had turned in the chair and
touched her between the legs. Meyer said she slapped his hand away and called
him a few “‘choice words.”” She further related that Jones did not actually grab
or molest her but rather “brushed with his hand.”

The second physical incident occurred several weeks later, when there was
some commotion outside in the city hall parking lot. Meyer went over to look
out of the window, and Jones came up behind her and “pressed himself”’
against her. She said she was shocked, turned around, and tried to “knee him
where it counts.”” Jones responded by laughing it off, but Meyer stated that
Jones knew that she was “real mad.”” As far as other physical abuse went,
Meyer stated that Jones was always “touchy/feely’’—constantly touching her
arms, hips, legs, etc. Although this did not happen every day, she said it did
happen several times a week.

As far as verbal harassment was concerned, Meyer reported that Jones said
things to her about how he liked to have sex and suggested sexual acts in
different positions that she could perform on him. He also made comments
about her body—specifically, her breasts—and asked about her sex life with
her boyfriend. Meyer stated that she constantly told Jones to “shut up,” that
it was none of his business, and that “one of these days’’ he was going to be
sorry for the things he said to her. She alleged that she had repeatedly asked
Jones to stop harassing her.

Hopkins asked Meyer if Jones had acted that way because of the way she
acted. In other words, did she encourage his behavior by swearing or including
herself in his conversations? Meyer answered, ‘“No way.”” Hopkins asked her
who else in the building division might know what was going on. She men-
tioned one other employee and the building services supervisor, Mark Thomp-
son. She said that Thompson had told her to go talk to the city manager but
that she had been too afraid to do so. Hopkins then told Meyer that he was
inclined to believe her but that it could be her word against Jones’s. He asked
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her how he could know for sure that she was telling him the truth. At that
point, Meyer offered to tape record all of her conversations with Jones.

Hopkins ended the meeting with Meyer by asking her to keep the whole
matter confidential, and she agreed to do so. He also told her that he would
not do anything without talking to her first.

Throughout the interview, Hopkins could see fear all over Meyer’s face. She
acted like most other sexual harassment victims who have experienced what
she had. She saw Bob Jones as a big bully who had sole power over her job.

Meeting with Bob Jones

Hopkins was now finally ready to confront Jones. However, the day after Hop-
kins’s interview with Meyer, Jones was taken back to the hospital with diabetes
complications. Although it was not as serious as his previous hospitalization,
he was off work for a week. After Jones’s return to work, the building services
supervisor, Mark Thompson, called Hopkins and told him that Jones was threat-
ening to sue the city, saying that work and its related stress had caused his
health problems. Hopkins was determined not to let that threat deter him from
confronting Jones, which he did ten days after his meeting with Meyer and
five days after Jones returned to work.

Hopkins began the meeting with Jones by saying that he wanted to talk to
him about a very “sensitive and confidential matter.”” He stressed that point
because he did not want Jones to discuss with anyone what Hopkins was about
to discuss with him. The city manager asked Jones if he understood what he,
Hopkins, had just said, and Jones responded that he did. Hopkins further stated
that any action on Jones’s part to discuss this matter with anyone would be
considered insubordination and result in disciplinary action.

Hopkins told Jones that it had been brought to his attention that he had been
sexually harassing Phyllis Meyer. He also told Jones that it was city policy not
to permit or tolerate sexual harassment and that he, Hopkins, had good reason
to believe that the allegations might be true. The city manager told Jones that,
on the advice of legal counsel, he had an obligation to investigate the matter
and that part of his investigation was to hear Jones’s side of the story. Hopkins
told Jones that the allegations included numerous occasions over the past sev-
eral months during which he had discussed with Meyer her sexual history and
made inferences about her sexual relationship with Roy Atkinson, remarks
about her body and specifically her breasts, and suggestions regarding different
sexual intercourse positions.

Hopkins asked Jones if he needed a definition of sexual harassment and Jones
said no. Hopkins then asked Jones to respond to the allegations. Hopkins was
struck by the fact that Jones was, under the circumstances and for him, re-
markably calm.

Jones told Hopkins that he had talked to Meyer about a variety of subjects
that he might have read or heard about in newspapers, magazines, and on
television and the radio. Sex happened to be one of those subjects. Jones ad-
mitted to all the conversations; however, he said that they were all encouraged
and “promoted’’ by Meyer.

Hopkins repeated some of the remarks that Meyer attributed to Jones and
Jones denied none of them. Jones further stated that Meyer casually used the
“f”” word “all the time.”” He said that he had nothing to hide and that Meyer
was “no saint herself.”” She talked to Jones about her sex life with Atkinson,
sex with her ex-husband, and past sexual encounters with other men. Jones
said that sometimes Meyer did not wear a bra, that she was divorced, and that
she was currently “living in sin’> with one of his employees.

Hopkins told Jones that some of the alleged instances of harassment involved
physical as well as verbal abuse. He described the two instances in which
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Meyer claimed that Jones had physically abused her, and Jones denied both of
them. Regarding the incident by the window, Jones denied that he had pressed
himself against Meyer and stated that she had “backed into him.”” Hopkins
reported to Jones Meyer’s insistence that she had constantly asked Jones to
stop the sexual innuendo and remarks. Jones denied this, insisting that Meyer
had encouraged and promoted his comments.

Jones further denied that he had ever touched Meyer and offered to take a
lie detector test, if necessary. He said that he treated Meyer just like he treated
“other girls”> who had worked for him. He admitted having sexual discussions
with the “other girls”’ and emphasized that he was not interested in Meyer
because he was “a happily married man.”” He also said that he did not want
to catch AIDS.

Hopkins asked Jones if he could work with Meyer again, and Jones said it
would be “no problem’ in the future. Jones then went on to assert that he
neither believed in, nor liked, having two employees in the same division who
were married to each other. He alleged that Meyer was “up and down’” and
that one minute she would enjoy sexual conversations and the next minute she
would be “moody.”” Hopkins asked Jones if her moodiness had ever given
Jones an indication that his remarks were unwanted and unsolicited. Jones
responded that he was never given that impression because Meyer was always
kidding around and ‘““you [could] never tell where she was coming from.”’

Hopkins asked Jones if he had used good judgment in discussing intimate
sexual matters with a female subordinate. Jones responded that he did not use
bad judgment because he had acted in “good faith.”” Jones claimed that he
never intended to have sex with Meyer. Hopkins asked if there ever was any
intent to humiliate her. Jones said there was not. Hopkins asked Jones again if
Meyer had ever resisted his remarks or advances and had ever asked him to
stop. Jones responded that if she had ever asked him to stop, he would have
done so.

Hopkins asked Jones why Meyer would say all of these things, and Jones
responded that she “is sick and needs a doctor.’”” He then admitted that once,
when they were talking about oral sex, he had said that Meyer “should practice
on me.”” Hopkins explained to Jones that in sexual harassment, it is not the
intent that matters but the impact on the individual.

In conclusion, Hopkins gave Jones a letter instructing him again not to dis-
cuss the situation with anyone in the workplace and warning that if he did so,
it would be considered gross insubordination and he would be disciplined. The
city manager also told Jones that he wanted to think about Jones’s responses
to his questions and that he would meet with him again before deciding what
he was going to do.

The decision problem

In light of the city’s potential liability exposure because of this problem, the
possible negative publicity and public reaction, and Hopkins’s legal and ethical
obligations to both of the employees involved, Hopkins knew that he did not
have the option of either ignoring the problem or waiting to see if it would
resolve itself. Also, as much as Hopkins disliked his chief building official, he
knew he had to be fair and impartial—to conduct an honest investigation and
find out the truth.

There were other issues at stake as well. First, given the uneasy experience
of council-manager government in Westwood Heights, Hopkins felt that both
his and the form of government’s credibility were at stake. Second, since he
was still fairly new to Westwood Heights, he knew that how he handled this
situation could and probably would define his leadership in the community and
his relationship with the building division, the planning and community de-
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velopment department, the city employees, and the city council. Further,
Hopkins felt that he needed some eyes and ears in planning and community
development—someone who could notify him if the lid was about to blow.
Finally, he knew that liability exposure to the city could come not only from
Phyllis Meyer’s direction but from Bob Jones’s as well. Jones had diabetes
and, because of his dislike for the city manager and its form of government,
had motivation for legal action of his own.

The first decisions

Hopkins decided that, since Meyer had less incentive to lie than Jones, she was
probably more credible. Moreover, while both Jones and Meyer could expose
the city to liability, Meyer’s potential case against the city was much more
likely to inflict severe financial and public relations consequences than was the
threat of legal action by Jones.

After talking again with Meyer, Hopkins made the very tough decision to
leave her in the building division for the time being. He knew that this action
would continue to expose her to a hostile work environment and thus increase
the risk of a lawsuit, but Meyer had expressed a reluctance to take a leave of
absence. She told Hopkins that she would be uncomfortable with such a leave
and feared that it would lead other employees to “wonder what was going on.”’

At the same time that he made that decision, Hopkins also asked the building
services supervisor, Mark Thompson, to act as his ‘“eyes and ears’ in the
division. Thompson agreed to tell the city manager about any rumors he heard
and to monitor Jones’s and Meyer’s behavior at work.

Hopkins then decided to talk to the other building division employee that
Meyer had mentioned. The employee told the city manager that he had heard
Jones mutter “off-color’” comments but had seen nothing to indicate that Jones
was sexually harassing Meyer. However, after several days, the tension between
Meyer and Jones became more than either one of them could handle. As a
result, Hopkins put Meyer on paid leave and instructed her to stay home from
work until the situation with Jones was resolved.

The second decision

Hopkins felt as if he were back where he had started. Jones still had more than
eight months to go until his planned retirement date, neither the building di-
vision nor Jones could function without secretarial assistance for that length of
time, and Hopkins could not justify keeping Meyer on paid leave for eight
months. Furthermore, unless he was willing to create a new position elsewhere,
Hopkins had no other position to which to transfer her. The transfer alternative
was dangerous in another respect as well. For budgetary reasons, Hopkins had
been trying to hold the line on the creation of new positions; if he created a
new position for Phyllis Meyer, his action would encourage other city offices
to ask for new positions. Besides, Hopkins also knew that transferring Meyer
could exacerbate the city’s liability in the case: such an action would provide
prima facie evidence that her complaints had merit, and it could also suggest
that the city manager was trying to sweep the matter under the rug rather than
dealing with it directly. Hopkins knew he had to act.

But Hopkins also knew that his options were limited. Any action he might
take against Jones would be predicated on evidence that was uncertain at best.
Yet there appeared to be no way in which Jones and Meyer could continue to
work in the same office. Finally, the longer he delayed action, the greater the
risk that the local newspaper would hear rumors, perhaps started by employees
questioning the reasons behind Meyer’s leave of absence, and start its own
investigation. That could only have disastrous consequences for the city, for
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himself, for the council-manager form of government, and likely for both Jones
and Meyer as well.

Gary Hopkins faced a classic problem—one with no good options and plenty
of risk in whatever option he might select—and he knew he had to make a
decision.

Discussion questions

1. Should Hopkins have permitted Meyer to continue to work in the ques-
tionable environment? Why or why not?

2. How should Hopkins proceed further with an investigation? With whom
should he talk next? What more, if anything, can or should he do to
keep a lid on the situation? At what point should he consult with or in-
form the city council?

3. Should Hopkins talk to other building division employees? To do so may
jeopardize confidentiality; not to do so may result in an investigation that
is not as thorough as it should be.

4. How substantial is Hopkins’s case against Jones? What are the specific
charges of misbehavior that constitute the sexual harassment accusation?
What kind of evidence is needed to substantiate the charge that a hostile
work environment exists? Does Hopkins have that evidence?

5. If the evidence of wrongdoing on Jones’s part is sufficient to generate
serious public criticism of the city for allowing Meyer’s work environ-
ment to exist but insufficient to support legal action against Jones, what
should Hopkins do?

6. Assuming that Hopkins could justify disciplinary action against Jones,
what would be suitable discipline for such an offense? How, if at all,
should Jones’s health problems or his feelings about the council-manager
form of government be considered?

7. Hopkins has ordered Jones not to discuss this situation with anyone at
work, but how can he prevent Jones from talking to his wife or, for that
matter, his nephew Don?

8. What options are available to Jones? What are the risks associated with
each option?

9. What course of action should Hopkins pursue?
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Editor’s introduction

While a good human resource management strategy calls for making every
reasonable effort to merge employee job expectations with employer needs,
there may be problems in trying to fulfill such a strategy. What is the em-
ployer’s responsibility when employee expectations are not consistent with the
employer’s definition of job requirements and needs?

Nowhere is this question posed in greater perplexity than it is on the issue
of employees who are disabled by physical or emotional limitations. Sometimes
these limitations can be accommodated without much difficulty: an employee
who develops mobility limitations can be retrained for a desk job, for example,
or job duties can be reassigned among positions to tailor a position for someone
who can do some parts of a job but not others. At other times, however, it may
not be reasonably possible to redefine a job or more satisfactory positions may
not be available. Then the resulting problems can give rise to disagreements
and confrontations—and increasingly to litigation.

This question became more complex with the national government’s passage
in 1990 of the Americans with Disabilities Act, which imposed legal require-
ments on employers, including local governments, to accommodate persons
who might bring special requirements to the workplace. The social, humane
intent of the act has not been questioned. But, like so much legislation, the key
problems arise in efforts to implement it.

While the act opened up more employment opportunities for persons with
special needs and circumstances, it also imposed added burdens upon employ-
ers to make reasonable accommodations for such persons. The key word is
reasonable; the task of determining what is reasonable is the focus of the case
that follows.

Case 4
The disabled parks employee
Don A. Cozzetto and Helen E. Cozzetto

Background

A very large West Coast city, Hillside is a major seaport and the core city of
a large metropolitan region with a very heavy industrial base. Situated in a
scenic locale, the city also serves as a magnet attracting a large number of
visitors each year. Hillside places much emphasis on its parks and has de-
servedly earned a wide reputation for its creative and unusual park facilities.
The parks, in turn, are managed by the Hillside Park District, a special-
purpose local government authority whose mission is ““to perpetuate and ensure
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the community’s rich heritage of parks, water, bike paths, the zoo, hiking trails
and other natural resources for the benefit of present and future generations.”
The park district is headed by a board of directors composed of seven elected
representatives. These seven, in turn, elect a chairperson. The chief adminis-
trative officer is an appointed director. Three assistant directors—for opera-
tions, parks, and recreation—report to the director. Although the board bears
ultimate responsibility for the park district, most of the district’s revenues come
through transfer payments from the City of Hillside. The district manages forty-
six municipal parks and employs 462 permanent staff.

Like most local governments, the City of Hillside was suffering from in-
creased demand for public services even while it faced a reduction in transfer
payments from the federal and state governments and a reluctance on the part
of community residents to pay higher property taxes and user fees. The mayor
and council were at odds over what combination of spending cuts and tax
increases would allow for the provision of the most efficient public services.

The politics surrounding the park district’s revenues from the city was ex-
acerbated by park board decisions to cut back on the number of hours that
district parks remained open to the public, to close some parks altogether, and
to increase user fees to deal with the revenue shortfall. This decision angered
many residents because they took pride in their beautiful park system and
believed that the public has a right to use these public facilities at any time.
Numerous reports appeared in the media criticizing these decisions and claim-
ing that the public was being asked to shoulder an inappropriate amount of the
burden. Needless to say, the mayor and city council were seriously disturbed
by the controversy.

The case

Susan Reid, the former assistant director of parks for the Hillside Park District,
had been an employee of the park district for seventeen years. With an under-
graduate degree in recreation, she began her career as a parks officer and was
later promoted to manager of operations, a position that demanded a great deal
of fieldwork and “hands-on’’ experience. Her performance record over her
seventeen-year employment was good, and every year she had received a merit
pay increase. After thirteen years, she was promoted to assistant director of
parks.

Then, ten months before the start of this case, Reid was involved in an
automobile accident that left her paralyzed from the waist down and perma-
nently confined to a wheelchair, although she retained full use of her upper
body. During her convalescence, Paul Mahon, one of her subordinates, was
brought in as acting assistant director of parks. Upon her recovery, Reid insisted
that she be allowed to resume her previous duties. Bob Thomas, the director
of parks, met with Reid to explain that her injury precluded her from continuing
to manage the park system. He agreed that she could still fulfill her adminis-
trative/office duties but was convinced that she would be unable to do the
fieldwork essential to the position of assistant parks director. He informed her
that Mahon would assume all her former responsibilities on a permanent basis
and offered to reassign her to a headquarters administrative position with the
job title of special projects coordinator. Her salary and benefits would remain
the same.

Two days after the meeting with Thomas, Reid wrote to him asking him to
reconsider. Her letter contended that, despite being confined to a wheelchair,
she could still be an effective manager with the cooperation of her staff and
the district. She further explained that any fieldwork that she could not handle
could be delegated to one of her staff. Reid argued that reassigning her to a
headquarters “desk job’’ was an ineffective use of her talents and demeaning
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to her personally. Thomas’s written response reaffirmed his previous decision
and requested that she decide within one week whether to accept the offer of
a headquarters administrative position.

Reid was angered at the manner in which this matter was being handled.
After all her years of loyal service, she felt hurt and betrayed. Four days after
receiving Thomas’s letter, she filed a formal written grievance with Thomas’s
supervisor, the chairman of the park district board, John Wilson. Wilson tele-
phoned both Thomas and Reid to arrange a meeting to discuss the situation.
During the meeting, Wilson listened to arguments from both parties and ulti-
mately decided to seek advice from the other board members. The matter was
discussed at the next board meeting one week later. Four of the seven members
agreed to support the decision of the director; the other three insisted that legal
advice be solicited before they proceeded with any action.

Wilson decided that a majority opinion of the board was all that was needed
and proceeded to arrange another meeting with Reid and Thomas. At that time,
Wilson explained that, although Reid’s accident was unfortunate, the majority
of the board concurred with Thomas that she was no longer capable of fulfilling
all the mandated duties of assistant director of parks. He explained that because
she was a valued employee, she was being offered the position of special
projects coordinator. Reid became very upset and levied several accusations
against both Wilson and Thomas before abruptly leaving the meeting.

The next day, Reid contacted her lawyer to determine what to do next. Her
attorney, Ann Leslie, informed Reid of the protections offered to the more than
40 million disabled Americans under the 1990 Americans with Disabilities Act
(ADA). Leslie explained that the Hillside Park District clearly violated Reid’s
rights in that it made no attempt to provide reasonable accommodation to allow
her to continue as assistant director of parks. Reid agreed to allow Leslie to
file an appeal on her behalf with the U.S. Equal Employment Opportunity
Commission (EEOC).

In the documentation filed before the commission, Reid claimed that all parks
within the city’s system were not accessible to disabled people. She contended
that this constituted discrimination under the ADA against disabled employees
as well as disabled members of the general public interested in using the parks.
Citing innovations undertaken by the National Parks Service, the U.S. Forest
Service, and several state park departments in promoting outdoor recreational
opportunities for those with disabilities, Leslie argued that the city should pro-
vide wheelchair access within the parks system so that disabled individuals
could enjoy the same recreational opportunities as able-bodied individuals.
Leslie’s complaint indicated that, if the access was provided, Reid would be
able to continue as assistant director and the cost associated with compliance
would not impose an undue hardship on the park district or the city.

In its response, the city argued that making the park system accessible to
disabled people would indeed impose an undue hardship. The costs would be
in the tens of millions of dollars. Moreover, in the larger parks, providing
wheelchair ramps and special dock facilities for these individuals would ruin
many of the pristine settings that the public so much enjoyed. The mayor and
council of Hillside were very concerned that, if Reid won her appeal, not only
could the costs to the city be considerable but the negative publicity could be
politically very damaging as well.

The decision problem

Several weeks after Reid’s complaint was filed, the EEOC responded to both
parties with an offer to arbitrate the dispute. Thomas met with Wilson and the
district’s legal counsel, Ron Farber, to discuss the district’s response to the
EEOC. Wilson told Thomas that a majority of the board would support what-
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ever course of action that he and Farber selected, but he again cautioned the
two executives that the political environment would not be likely to support
the level of expenditures required to make the district’s parks fully accessible
to the disabled population.

Farber told Thomas that the district had three options:

1. It could cooperate with the EEOC’s arbitration effort. If the effort was
successful, the district would avoid the need to adjudicate the matter be-
fore the EEOC. Any arbitrated settlement, he cautioned, would almost
certainly mean that the city would have to make some accommodation to
Reid and that any such accommodation would, again almost certainly,
involve restoring her to her former position as assistant director of parks.

2. The district could, however, refuse to go to arbitration on the matter of
Reid returning to her former position, in which case, unless Reid took
the unlikely step of withdrawing her complaint, the dispute would be
formally adjudicated before the EEOC. Farber informally offered his
opinion that, under the law as strictly (or literally) interpreted and ap-
plied, there was a strong chance that the district’s position would prevail
in such a hearing. But, Farber cautioned, there was also a good chance
that the EEOC would not apply a strict, literal interpretation of the law.
The EEOC, he reminded Thomas, was established to protect disabled
employees, and this charge might predispose its members to favor Reid
or, at the least, to see the case as an opportunity to make Hillside’s parks
more accessible to disabled people.

If the EEOC acted in this fashion, Farber advised, it would grant most
or all of the relief that Reid sought. The park district could appeal the
decision to the federal courts, but such an appeal would take several
years; incur a very substantial cost, perhaps as much as several hundred
thousand dollars; and still not promise victory. “No one can predict with
any certainty how judges will respond to any particular case. A judicial
hearing is always something of a crap shoot,”’ Farber explained. Finally,
Farber added, if the city lost its appeal, it probably would also have to
pay Reid’s legal expenses.

3. The city could delay while it undertook negotiations with Reid to see if
the dispute could be resolved without involving the EEOC. In such a
case, the city would obviously have to make some kind of offer accom-
modating Reid. Such an offer, he added, would certainly require some
kind of financial settlement to cover her legal bills and offer her some
kind of monetary compensation—a severance agreement if she decided
to leave the city’s employ, for example. On the other hand, he thought
that Reid saw the dispute as more a matter of principle than of compen-
sation and that, if he was correct in this view, she would not settle for
less than reinstatement in her former position.

While Thomas was inclined to agree with Farber’s opinion about Reid’s
response to the third option, he felt it was worth a try. He asked Farber to
contact Leslie and ask if Reid would be responsive to a generous monetary
settlement that might include, in addition to or in place of severance pay,
support for additional education or whatever else Reid might desire to prepare
better for the lifestyle ahead of her.

Farber met with Leslie to discuss a monetary settlement, leaving the nature
and amount of such a settlement open for discussion. Leslie, after consulting
with Reid, refused to consider such a resolution of the dispute.

Thomas was now back at square one, but with his options reduced to the
first two listed above. He was in a real quandary. His basic, human instincts
told him to yield to Reid’s requests. She had always been a good worker, and
he had come to value her as a friend as well as a key member of his work
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team. Further, he was sympathetic to her plight. He felt terrible about what had
happened to her, and he knew that, if he were in her place, he would also work
to retain as much of his predisabled life as he could.

Finally, Thomas was, in general, sympathetic to the plight of disabled people.
He wanted them to be able to enjoy the city’s parks and had tried, where he
could within the confines of his budget and master plan for the park system,
to accommodate their needs. Yet he was also convinced that the goal of com-
plete accessibility for them was neither practical nor sometimes even possible.

In terms of practicality, for instance, the costs were unquestionably exorbi-
tant. Even if the park district had the tens of millions of dollars needed to make
its parks fully accessible to disabled people, such an expenditure would not
pass any cost/benefit analysis. That same sum of public money, spent on a
general expansion of parklands, facilities, and services, would provide en-
hanced services for hundreds of times more people, including many disabled
individuals.

In that same vein, no matter how much he or the advocates of disabled
people might wish for it, there were some jobs that people with disabilities
simply could not do. A wheelchair-bound person could not, for instance, work
as a firefighter. He was convinced that the position of assistant director of parks
fell into that category: the person in that position needed to be able to move
about and through the parks, not only to observe personally the condition and
needs of the parks, but also to see, meet, and interact with park users, thereby
gaining firsthand impressions of the public’s reactions to the park facilities and
programs.

But despite all these values and sympathies, Thomas knew that he still faced
a major obstacle: the resistance of the political system to the expenditure of
substantial sums on park improvements that produced marginal benefits (a cat-
egory that included benefits that would be enjoyed by only a few people).
Given the climate of public opinion and public resistance to tax and fee in-
creases, he knew that this was simply not an opportune time to push for major
expenditures to make the parks accessible to disabled individuals. Any plan for
increased park expenditures could, he felt, backfire and result in reduced park
funding from the city.

In the back of Thomas’s mind was yet another concern: how would the
members of the EEOC respond to this case? On the one hand, despite the ADA
guidelines, much of the vast federal park system was still not accessible to
disabled people, and little was being planned to remedy that situation. Such a
precedent favored Hillside. On the other hand, advocacy groups for the disabled
population had been effective is choosing cases that would generate public
sympathy to sustain their push for greater accessibility. Reid’s complaint might
offer them a very tempting opportunity. If they were to make a test case out
of Reid’s complaint, their involvement in any EEOC action could substantially
reduce the city’s prospects for success.

That would suggest the desirability of a negotiated settlement with Reid that
would return her to her former position. As much as Thomas might favor such
a settlement on personal grounds, he was convinced that a wheelchair-bound
person could not function at the desired level of effectiveness in the position
of assistant director of parks.

Thomas did not know what to do. He again sought Farber’s advice. Farber
summed up his previous advice and then added that, in recent years, the courts
have become proactively involved in adjudicating cases arising out of personnel
law —sexual harassment, discrimination, employment quotas, preemployment
testing, AIDS in the workplace, and ADA concerns. There was good reason to
be concerned about the potential judicial activism on ADA matters such as this.
Several questions lingered as a result of the language presented in the act and
in subsequent regulations developed by government agencies. For example,
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how would the courts apply “‘reasonable accommodation’’ and “‘undue hard-
ship’’ in the circumstances of this case? These were difficult questions to an-
swer, Farber explained, and experience had taught that no one could accurately
predict what the courts would do when asked to interpret legislation in the
context of the relationship between employee and employer.

However, there was consensus in one area: public sector managers should
always attempt to resolve these types of employment issues in-house and avoid
the agony and costs associated with court intervention. “On the other hand,”’
Farber added, “this complaint provides little room for negotiation. Reid will
not settle for anything less than reinstatement, and you, with very good reason,
do not feel that you can accommodate that demand.”’

Farber’s final comment offered Thomas little comfort: “There is no obvi-
ously good option from either a legal or administrative perspective. Certainly
there are risks and costs in each option. The only way you can replace Reid
in the assistant director’s position, I'm convinced, is to take the matter to an
EEOC hearing. I feel we have a good chance of success if we do this, but I
can make no promises. We could lose big in such a hearing and end up having
to spend a huge sum to make our parks accessible to disabled people. I can’t
make your assessment of the administrative and political considerations, but I
will support whatever you decide. Before you make your decision, let me send
you some background information on the ADA. Perhaps that will help you
make your decision. It certainly will help you understand the kinds of issues
on which we must be able to offer convincing proof.”

Key excerpts from the material Farber sent to Thomas are provided as
Exhibit 1.

Exhibit 1 Legal notes on ADA interpretations

Legislation

There are two major pieces of federal legislation that protect disabled em-
ployees from discriminatory employment practices: the 1973 Vocational Re-
habilitation Act (VRA) and the 1990 Americans with Disabilities Act (ADA).
The VRA was the first major federal legislation aimed at protecting disabled
individuals from discriminatory employment practices. It applies to federal
agencies and entities that contract with the federal government. Later, many
states passed similar legislation targeted at state and local government
agencies.

Section 504 of the VRA states that no qualified disabled individual shall,
“solely by reason of her or his handicap, be excluded from the participation
in, be denied benefits of, or be subjected to discrimination under any pro-
gram or activity receiving Federal financial assistance or under any pro-
gram or activity conducted by any Executive agency or by the United States
Postal Service.” The act mandates that employers covered under its pro-
visions make reasonable accommodation to qualified disabled employees
and prospective employees.

The ADA went into effect on July 26, 1992. Adding muscle to the VRA,
the ADA applies to all state and local governments and all private sector
employers with twenty-five or more employees (fifteen after 1994). Although
this case is framed within the context of local government, the law and the
decision-making process that managers must follow are identically appli-
cable in state government.

The ADA is divided into five titles. Titles |, Il, and V are directly applicable
to this case. In defining an individual who is disabled, the ADA identifies
three important criteria. First, an individual is deemed to be disabled if he
or she has a physical or mental impairment that substantially limits one or
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more major life activities, including anatomical loss affecting one or more
of the body parts. The ADA also defines major life activity as an impairment
that restricts one or more of a number of normal physical functions, includ-
ing walking and performing manual tasks.

The second criterion dictates that the individual produce a record of the
impairment. The third criterion is for an individual to be regarded as having
an impairment. In other words, if others treat you as disabled even if you
do not consider yourself disabled—for example, if you suffer from severe
physical deformity and are treated by colleagues in the workplace as
disabled—the act applies.

The ADA dictates that employers make reasonable accommodation in
employment practices, a term that includes job assignments, as long as
the accommodation does not impose an undue hardship on the business
or government entity. One should note, however, that the qualified disabled
employee must be able to perform the essential functions of the position
with or without accommodation.

Essential functions

If a disabled individual is denied employment or the opportunity for a pro-
motion because he or she is unable to perform the essential functions of
the position, the onus is on the employer to demonstrate that no accom-
modation could be made without causing undue hardship for the agency.
If the ruling is appealed, the EEOC will examine the position description,
the qualifications of other individuals in similar task environments, and the
number of other employees who could perform the function. For example,
could a municipality deny employment as a prospective police officer to a
qualified applicant with dyslexia because the applicant could not complete
police reports in an accurate and timely manner? Certainly not. Although
the ability to document criminal activity accurately is an essential function
of the position, reasonable accommodation could be made by providing a
device to allow for voice recording of the reports.

Reasonable accommodation

The EEQOC defines reasonable accommodation as “any change in the work
environment or in the way things are usually done that results in equal
employment opportunity for an individual with a disability.” Some examples
of reasonable accommodation are

Job restructuring

Providing readers or interpreters
Providing specialized equipment
Modifying work schedules

Adjusting employment examinations.

Undue hardship

Employers are not required to provide accommodation to disabled individ-
uals if the requirement imposes an undue hardship. The ADA defines undue
hardship as an accommodation that is “excessively costly, extensive, sub-
stantial, or disruptive, or that would fundamentally alter the nature or op-
eration of the business.”

Thomas barricaded himself in his office, read Farber’s materials, and then be-
gan to consider his options. He had less than a week to respond to the EEOC.
He had to decide on a course of action.
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Discussion questions

1.

2.

Do you think that Susan Reid is still capable of performing the essential
functions of the position?

Has the park district accommodated her disability in a reasonable
manner?

Would giving her back the position of assistant director pose an undue
hardship on the district?

Is Reid being unreasonable in her demands? Is she responding as you
would expect a dedicated team member to respond? How should Thomas
have reacted to Reid’s response?

Evaluate Bob Thomas’s reasoning about his decision. If you were in his
place, how would you reason through his problem? How would your
evaluation of his options be different? Why?

Was Thomas sufficiently sympathetic to the disability issue? Are there
reasonable limits on the kinds of adjustments in job descriptions and
work assignments that employers should be required to impose? As
Thomas conceives of the job, the assistant director of parks must be able
to move through the entire park system for various purposes. Is this rea-
sonable? Is it necessary? Should Thomas be forced to change his expec-
tations to accommodate a disabled person? Would you feel differently if
Thomas had not offered Reid an executive job with the same pay and
benefits?

Put yourself in the shoes of a member of the EEOC hearing this case.
Based on what you know about it, how would you rule?

If you were Bob Thomas, what decision would you make? Why?
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Introduction to part three:
Relations with groups of employees

A productive workplace requires not only that each individual be treated with
dignity and respect, but also that all of the workers collectively be treated fairly
and with proper consideration for their efforts. Individuals will not consider
themselves properly treated unless the workforce enjoys vertical and horizontal
equity. This means that workers must be treated equally when compared with
others who have similar credentials and responsibilities, and that they must be
treated fairly when compared with others who have different credentials and
responsibilities. The comparisons involved in such equity include both other
workers within the same organization and workers doing similar jobs in other
organizations.

Such equity is achieved primarily through the process of labor-management
relations. A process involving continuing dialogue and interaction between
management and the workforce, labor-management relations is sometimes con-
ducted between management and formal organizations of workers, commonly
known as unions. At other times, it is conducted between management and
informal organizations of workers.

Larger local governments are more likely to have some or all of their workers
organized into unions for the purpose of working together with management
to define organizational policies governing the workforce. Such unions gener-
ally represent particular groups of workers rather than the whole government’s
workforce. Thus, for example, police officers, firefighters, and public works
employees are each likely to have their own union. In such cases, the local
government manager must work with each union separately to reach agreement
on policies for that group of workers.

Smaller local governments often have either no unions or informal associa-
tions of employees that serve as a communication link between managers and
employees. In these cases, the informal organizations sometimes represent
groups of employees and sometimes represent the whole local government
workforce.

The first case in this part of the book describes the process of labor-
management relations in a local government with an informal association of
employees. The second case examines the more complex kind of labor-
management relations that typically exists when unions represent groups of
workers.

Both cases also deal with the kinds of issues that are often found in such
negotiations. The first case deals with fringe benefits and, in particular, the
provision of health care benefits—a major issue on the table in contemporary
labor-management relations. The second case deals with the classic labor-
management issue, a dispute over wage policies.






Fringe benefits and health care

Editor’s introduction

Health care has become one of the most troublesome issues in today’s work-
place. Humane values suggest that all workers and their families should be
covered with health insurance that protects them from catastrophic health emer-
gencies and assures them of regular care to meet their ongoing daily needs for
the prevention and treatment of physical and mental health concerns. Yet the
cost of providing such health insurance has catapulted alarmingly in recent
years to the point where it has become a nearly impossible burden for either
individuals or employers to bear. Health care, it seems, has become an unaf-
fordable necessity.

This has led employers—those in local government as well as in the private
sectors—to search for ways to control the cost of health care. One area of
inquiry has focused on restructuring the kind of health care provided to em-
ployees. Increasingly, employers have turned to some form of health mainte-
nance organization rather than to the more traditional fee-for-service form of
health insurance to take advantage of the former’s lower insurance premiums.

A second area of inquiry has focused on the kind of coverage to be provided.
In this regard, three questions have been debated: (1) whether coverage should
extend to health protection services such as physical examinations and well
baby care, (2) whether coverage should include routine care as well as cata-
strophic emergency care, and (3) whether the insurance provided should cover
100 percent of health care costs or whether some portion of the cost should be
paid by the person or family insured—a copayment option.

In a third area of inquiry, employers have been exploring options for payment
of the premium. Three options are available: full payment by the employer,
full payment by the individual, and payment split between the employer and
the employee.

It is this third area that is the focus of the following case. Sun City has
always provided full insurance coverage to its employees; now it wishes to
consider offering such protection to its retired employees as well. While the
kind of coverage to be provided is involved in this case as well, ultimately the
issue comes down to cost sharing between the city and its retirees.

In the process, management must make decisions at three levels: (1) it must
decide on a package that is both humane and fair to its workers, including
present and future retirees; (2) it must develop a package with which the mem-
bers of the city council can be comfortable—that is, a package that meets the
retiree’s needs in the short run and does not threaten the long-term fiscal health
of the city; and (3) it must negotiate with its employees to be sure that the
program will enjoy their support.

The resulting task involves simultaneous bargaining among management,
council, and workers. It poses a complex set of problems, made more complex
by virtue of the fact that Sun City has maintained good relations with its
workers over the years and does not wish to threaten that relationship. This, in
turn, gives the workers bargaining leverage. In the absence of a union, and not
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wishing to provoke workers into forming a union, management finds itself
faced with a need to play very sophisticated games of council-management and
labor-management relations.

Case 5

Retiree health care in Sun City
Dave Millbeim

Background

The government of Sun City has long been a place of economic and staff
stability. Three of five city council members had been with the city since before
the current city manager, Bob Adams, was hired ten years ago. This tenure has
fostered a very successful working relationship between staff and council; be-
tween them they have built one of the premier resort cities in the southwestern
United States. On average, the area enjoys 350-plus days of sunshine and boasts
more than seventy public and private golf courses. Numerous hotels, restau-
rants, and shopping opportunities help to attract large numbers of year-round
visitors and to generate a very substantial positive revenue stream to support
municipal services. Through a combination of good geography, good planning,
and consistent leadership, the city enjoys an enviable financial position when
compared with that of its neighboring jurisdictions.

Although a full-service city, many of the labor-management issues that are
typical in a full-service city do not exist in Sun City. This is a consequence of
both the city’s healthy revenue stream and the use of intergovernmental agree-
ments to provide for services to Sun City residents. Police services are con-
tracted through the county. Fire, recreation, water, and sewer services are con-
tracted through various joint-power agreements with some of the neighboring
communities.

The local government’s full-time, in-house staff of ninety-eight persons has
worked well together. Owing to a great living environment, affordable housing,
competitive salaries, and good benefits, the employee turnover rate has been
almost zero. With the exception of one retirement, only one other employee
has left city employment for another job within the last three years. The stable
staffing pattern has produced an average employee of 7.2 years’ tenure and 44
years of age.

Scott Townsend was recently hired from a field of more than 250 applicants
for a new position, the director of human resources. The city manager, Bob
Adams, informed Townsend at the time of his appointment in January that Sun
City was growing and that the challenges facing the staff were becoming more
complicated in the human resources area. Adams wanted someone with pro-
fessional human resource experience who could provide the technical guidance
needed but also continue to maintain the family spirit that existed among the
staff. Townsend had the necessary experience, having worked in a larger, full-
service organization with substantially fewer resources and a more traditional
labor-management relationship. For his part, Townsend anticipated a refreshing
and sometimes difficult challenge to develop a human resources management
approach in a city with significant financial resources and a distinctly nontra-
ditional approach to labor management issues.
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The case

This nontraditional approach became very apparent at a budget retreat attended
by the city’s senior management team in early March, two months after Town-
send came on board. Adams had successfully used these budget retreats with
all management team members in attendance to discuss any budget, salary, and
benefits changes and to build consensus. Each March, the ten senior managers
would meet to discuss budget generalities and city programs. Six weeks later
the entire management team would meet to finalize the budget documents and
handle whatever issues were raised at the first retreat. These two forums com-
bined to create the budget and, more or less, to provide the staff direction for
the coming fiscal year.

At the first budget retreat, during the discussion of an unrelated pension
benefit, Adams strongly suggested that the city ought to have a retiree health
care program for all employees. Very quickly, others agreed. When Townsend
was asked his opinion, he stated that retiree health care was perhaps the most
expensive benefit that a city could offer and that there were a significant number
of related issues that should be studied before they came to any firm decision.
The city manager was very upset with Townsend for “questioning the decision
and not being a team player.”” Townsend was not aware that any decision had
been made. After some rather heated and terse discussion, Adams directed
Townsend to form an insurance committee of senior management and the chair
of the Sun City Employees Organization (SCEO) to draft a retiree health care
program outline for presentation to the city council. Adams wanted the program
outline completed within six weeks so that the entire management team could
endorse the plan at the April budget retreat.

Initial proposal development

Townsend met with Adams shortly after the first budget retreat and discussed
how to proceed with the project. In this meeting, Townsend expressed his
support in principle for employer plans providing health care coverage for
retirees and described his experience in creating such a plan in the city where
he had been previously employed. He also described the basis for his reser-
vations. In his previous job, political pressure had led the city to approve a
generous health care plan without an adequate long-term income stream. That
plan, he said, was very likely to generate a fiscal crisis for the city in ten or
twenty years, and Townsend had serious misgivings about any current action
that would impose a high risk of serious, adverse fiscal consequences for future
residents and taxpayers. Adams did not respond to this statement.

Both agreed that there were four necessary steps to creating a viable retiree
health care benefit. The first step was to work out the draft program details
with the insurance committee as soon as possible. After the program details
were created, the next step would be to meet and confer with the SCEO re-
garding the proposed program. The members of the city’s standing personnel
committee (Adams [chair], Townsend, the planning director, the economic de-
velopment director, and two council members) would then provide their input.
Finally, the full city council would have to approve the program.

A few days after the budget retreat, the special insurance committee formed
by Townsend at Adams’s direction to consider health insurance coverage for
retired city employees met for the first time. The committee consisted of six
of the eight department heads, Dawn Wells (the planning director’s secretary
and chair of the SCEO), and the city manager’s secretary. Over the course of
the next few weeks, the committee met several more times and studied nu-
merous issues related to a retiree health care program. Gradually, a program
outline began to take shape.
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Two schools of thought emerged during this process. The first was the ap-
proach led primarily by the planning director, Ron Steward, one of the oldest,
most senior, and very successful department heads who also considered himself
to be the staff’s best and brightest member. Steward had a very quick wit and
would forcefully share his opinions even when he was not asked. More to the
point, Steward saw his role as defender of the oppressed employee. He wanted
the city to bear 100 percent of the premium cost for both the active employee’s
and the retired employee’s medical insurance. He said at the first insurance
committee meeting that he would strongly oppose any costs borne by the em-
ployee, and he wanted very minimal qualifying criteria.

The second school of thought was advanced by Townsend and Peter Gordon,
the finance director. Townsend and Gordon wanted cost-containment features,
including significant qualifying criteria, built into the plan to minimize the long-
term financial drains on the program.

Townsend knew that this benefit change was very important to the city man-
ager and other senior city employees. He also knew that the primary respon-
sibility for the success or failure of the program was being focused in his
direction. Lastly, Townsend knew that everyone in the organization was watch-
ing as this was his first significant challenge since coming to Sun City.

Survey findings

As part of the insurance committee’s research, Townsend surveyed thirteen
different cities that Sun City used for salary and benefit comparisons. The
significant findings of this survey were as follows:

1. Nine of the thirteen comparable cities offered some type of retiree health
care option. All nine were continuation plans, which meant that retired
employees kept basically the same medical insurance coverage in retire-
ment that they enjoyed while employed.

2. Retiree premium contribution rates varied widely among the nine cities,
ranging from the city paying 100 percent of the cost to the retired em-
ployee paying 140 percent of the cost. In the latter case, the city was
charging a 40 percent differential above the actual premium. In that par-
ticular city, the cost structure resulted in the retiree paying $693 a month
for health care.

3. Sun City’s current monthly medical premium of $571 was very competi-
tive when compared with that of the other cities. Sun City had also en-
joyed very low rate increases in relation to recent national health care
market cost trends.

4. Sun City paid 100 percent of the medical premiums for current employ-
ees, as did three of the survey cities. The remaining ten cities required a
current employee to bear some portion of the premium cost.

The options

After considerable study and debate, the insurance committee’s efforts began
to take shape. Although many questions and issues were being raised, discus-
sion tended to focus on some minimum requirements that the committee felt
needed to be in the plan being put together. These included (1) ten years of
service with the city; (2) retirement at age sixty or above; (3) employment with
the city at the time of retirement; (4) identical health insurance coverage for
current and retired employees; and (5) a clause in the policy saying the insur-
ance plan is subject to change consistent with whatever future changes may
occur with current employees. To arrive at a more equitable premium-sharing
method, the committee also discussed using a sliding percentage scale approach
similar to that used by the state’s Public Employees Retirement System for
calculating a pension.
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Townsend decided to present these assumptions to the city’s insurance bro-
kers for review against the city’s current medical insurance plan and to take
whatever professional advice was given to strengthen the financial security of
the program. He and Gordon met with the city’s insurance brokers in early
April. Terri Lee, the principal broker, recommended that the city establish re-
tiree premium rates based on a “health rating’’ for each employee’s individual
health risk factor, and she provided rate information on such an approach. This
meant that each employee could potentially pay a different premium. Townsend
and Gordon felt that this was a bad idea for various reasons, but the numbers
were very revealing in that they showed escalating costs to the program over
time due to a high average age of employees compared with national averages.
Lee also strongly argued against the ten-year minimum discussed by the com-
mittee, believing that anything less than a fifteen-year vesting requirement was
way too liberal. At that point in the meeting, Townsend informed them that
City Manager Adams was leaning toward an eight-year vesting requirement
since city council members serve four-year terms and the city provided them
with medical insurance. The brokers still felt that it was a bad idea, but they
strongly agreed that the retiree must be an employee of Sun City at the time
of retirement in order to qualify for the benefit.

The insurance committee spent a lot of time talking about a formula approach
for cost sharing with the retirees. They used premium percentages beginning
with the city paying 50 percent of the premium for retirees with ten years of
service and going up in 5 percent increments to 100 percent of the premium
for retirees with twenty years of service. It would be possible to ““grandfather’’
in current employees at the 100 percent level and impose this new premium
requirement only on future employees, but there were disadvantages to such
an approach as well. One such disadvantage would be the negative morale
effects on new employees, who might feel as though they had less of a benefit
than more tenured employees.

The discussion with the brokers and further meetings with the insurance
committee yielded three options. The first was a straight continuation plan
through the city’s existing insurance provider. Most members of the insurance
committee favored this option since there was a great deal of satisfaction with
the existing insurance and it provided a very high level of benefit. The second
option would be a Medicare-integrated plan at both a substantially lower cost
and a lower level of benefit. The third option was a health-rated plan similar
to that recommended by Terri Lee and the city’s brokers.

With this information in hand, Townsend summarized the study’s progress
to date in a memo to Bob Adams (see Exhibit 1).

Exhibit 1 Interoffice memo, City of Sun City

To: Bob Adams, City Manager

From: Scott Townsend, Director of Human Resources
Date: April 27

Subject: Retiree health care program—draft outline

Bob, what follows is a draft outline of the proposed retiree health care pro-
gram. This is based on meetings and discussions with the SCEOQ, our in-
surance brokers, and you. Please review and let me know your thoughts. |
have scheduled an insurance committee meeting for tomorrow at 10:00
a.m. My hope is to discuss this information with them prior to going to the
budget retreat so that everyone is fully prepared.
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Retiree health care program—draft outline

1.

Eligibility: All full-time or part-time employees receiving health care in-
surance coverage through the City of Sun City are eligible to participate
in the “Retiree Health Care Program” provided the following minimum
criteria are met:

A. The employee must have at least eight years of continuous service
with the City of Sun City.

B. During said employment, the employee must continually be cov-
ered by health care insurance provided by the city.

C. The employee must retire from the City of Sun City and be at least
age 50 at the time of retirement.

D. If, for any reason, the employee is precluded or partially restricted
from participating in the city’s health care insurance plan as an
active employee, those same preclusions and restrictions will be
in effect as they relate to retiree health care eligibility.

General provisions:

A. Coverage. The retiree health plan components will remain the
same, to the extent possible, as they were under the city’s primary
health care insurance plan. The primary health care plan is deter-
mined solely by the city.

B. Single plan program. The retiree health care program is intended
to have only one option, that being the city’s primary health care
insurance plan.

C. Change in coverage. If, for any reason, the city elects to change
the primary health care coverage in the future, retirees will also be
placed, to the extent possible, under the new health plan. This is
to ensure that there is no disparity in coverage between active and
retired employees.

D. Continuation plan. This plan is intended to be a continuation plan
of the city’'s primary health insurance plan so that there will be no
interruption in coverage. In order for this plan to be properly ad-
ministered, active employees who are not covered by the primary
health insurance plan prior to retirement will be required to switch
coverage to the primary plan during any open enroliment period
prior to the effective date of retirement. Failure to be enrolled in the
primary health care plan prior to retirement will result in the em-
ployee not being eligible for coverage.

Costs: There will be a two-tiered rate system with the city administering

the following rate structures:

A. Current employees (hired before July 1, this year) will continue to
receive the same cost contribution percentage for health care cov-
erage (when retired) as they received from the city just prior to
retirement (i.e., 100 percent).

B. New employees (hired after July 1, this year) must still meet the
minimum criteria. Once the eligibility criteria are met and upon re-
tirement, these employees will receive the following premium pay-
ment contribution percentage:

1. Age 50—Fifty percent (50%) of premium as a base contribu-
tion.

2. After age 50, the base contribution amount (50%) plus five per-
cent (5%) for each year of full-time city service completed after
age 50.

Effective date: This program is recommended to be effective July 1 of

this year after final approval by the city council and as soon as proper

arrangements can be made with the insurance plan provider.
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Adams was very favorable to the draft outline described in the memo, as
was the rest of the management team when presented with the draft at the
second budget retreat. As Adams and Townsend had earlier agreed, the program
outline also had to be presented to the SCEO and the personnel committee.

Townsend, Steward (the planning director), and Kathy Jones (the economic
development director), who made up the management negotiating team, began
the “meet and confer’’ process with the SCEO. The SCEO, which prided itself
on neither being a union nor collecting dues, was accustomed to receiving very
fair salary and benefit proposals from management. Over the last ten years,
there had been few points of contention and even more rarely did the SCEO
ask for or expect more than what management put on the table. Within two
very short and cordial meetings, the management team and SCEO board mem-
bers agreed on the content of ideas as outlined in Exhibit 1 to be discussed
with the personnel committee. Management promised that, as soon as it had
feedback from the personnel committee, it would meet and share that infor-
mation with the SCEO board. This was when things began to get very sensitive.

The personnel committee

Some years earlier, Adams had formed the personnel committee to consider all
salary and benefits changes and provide staff direction during the annual “meet
and confer’’ process with the SCEO. A more important and unofficial purpose
was to have the two council members on the committee take an ownership role
in whatever was being discussed so that, when those issues were presented to
the full council, they would act as a positive voice of persuasion upon the other
council members. Historically, this strategy had proved successful with simple
issues, but rarely had the personnel committee dealt with such a complicated
benefit issue as retiree health care.

At first, the retiree health care plan was not at the center of attention with
the personnel committee. At the two budget retreats, the management team had
already decided to recommend some other significant benefit increases and
these initially received more debate. On the basis of a salary survey, the city
manager was recommending a 5 percent cost-of-living adjustment for all po-
sitions, both management and nonmanagement. Townsend also advocated rais-
ing the level of dental coverage and adding a new floating holiday to be used
at the employee’s discretion. Finally, at Adams’s suggestion, Townsend had
created a sick leave incentive program, in which an employee, upon voluntary
termination, would be paid a substantial portion of his or her unused sick leave
in accordance with a length-of-service formula.

The two council members on the personnel committee were Mayor Lynn
Burns, a 65-year-old, small-business owner, and Brian Connor, at 42 the young-
est and newest member of the city council. Burns was serving her last term on
the city council and planned on retiring from both the council and her private
business within two years. A lifelong resident of Sun City, she had seen the
area grow from a desert wasteland into a beautiful economic oasis. She con-
sidered herself an advocate of the senior population and was very proud of the
role she had played on the council.

Brian Connor was a debate professor at the local community college and a
staunch supporter of environmental causes. He was one of the few council
members who had openly clashed with the city manager on various issues.
Connor was noted for sometimes arguing one position and voting another,
depending on how he felt at the moment.

Burns and Connor quickly agreed to the dental increase and just as quickly
rejected the floating holiday. The 5 percent COLA increase received more de-
bate, but they ultimately said they would probably support it since the formula
they approved for setting salaries showed it to be justified. The sick leave
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incentive program was endorsed after a long and forceful debate. Both Burns
and Connor expressed their confidence in and appreciation of the staff and also
realized that the city could afford to implement the changes being considered.
However, they were beginning to feel that all the city was doing was giving
and nothing was being asked in return from the employees.

Connor put it bluntly, “You are asking us to give our employees a significant
raise, increase their benefits, pay them for not being sick, etc., etc., all while
our neighboring cities are laying off people and cutting salaries. Why should
we? Need I remind you this is an election year for three council members,
including the mayor?’’

Mayor Burns asked why city hall office hours could not be extended since
the employees were working a 37.5-hour workweek and being paid for 40
hours. Both Burns and Connor felt that any benefit increases would be much
easier to support if the employees were providing an extra half hour of work
at no additional cost to the city. Adams directed the negotiating team to discuss
this option with the SCEO at their next meeting.

Regarding the retiree health care benefit, Mayor Burns said she was philo-
sophically supportive but wanted more information. Connor, however, started
his comments by saying that the city had no obligation to provide health care
for retirces. He was ambiguous and seemed to be saying that the staff was
reaching the limit of the number of new employee benefits that could or should
be provided at one time. After a short discussion, Connor said that he would
consider the issue.

Both Burns and Connor were pleased with the insurance committee’s draft
but wanted to see a few additions before either of them could support the
concept. They made it clear that full support would depend on the total benefits
package. Each made some helpful suggestions that were incorporated into the
document. Connor thought a “statement of purpose’’ should be added, and he
helped to draft the language. Burns thought the eight-year vesting requirement
was too short. Adams pointed out that eight years was used because that
equaled two four-year council terms and that the council members would be
eligible for this benefit. This appealed to Burns and Connor, but they both
insisted that a ten-year vesting requirement—at least three consecutive terms
for council members—was more justified. They also said they would support
the program if it was the right thing to do and not because council members
would be eligible.

When Burns and Connor looked at the cost section related to premium con-
tributions, however, they strongly disagreed. Burns felt that having two differ-
ent cost structures was acceptable since this would save money in the long run.
Connor said that this was discrimination against future employees who would
have to pay more.

Steward offered a solution: “Pay 100 percent for everyone no matter their
length of service. We are worth it.”” Ultimately, the personnel committee agreed
there should be no difference between existing and future employees and that
this should be relayed back to the SCEO. Mayor Burns wanted the outline
modified so that retirees would be bearing at least 25 percent of the cost out
of their own pockets. Townsend subsequently created a contribution formula
based on an employee’s length of service, which would have the city paying
no more than 75 percent of the premium and the retired employee paying the
remainder.

The SCEO board

In the final few meetings between the management negotiating committee and
the SCEO board, Steward and Townsend, who had repeatedly disagreed with
each other, were able the convince the board that this was probably as good
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as it would get. A major point of contention became the council members’
desire to have the employees work more hours in exchange for the very gen-
erous salary and benefit increases being offered. Both the SCEO board and the
management negotiating team became entrenched in their respective positions.

Steward told the employees that he was on their side but that they were
acting like spoiled children and ought to bend a little since they were clearly
gaining more than they were losing. Dawn Wells, Steward’s secretary and chair
of the board, angrily responded by asking what the employees had done wrong
and why the council was punishing them. The feelings on both sides of the
table became so intense that negotiations were recessed for a few days to let
everyone calm down. Other council members besides Burns and Connor were
hearing the rumblings of unhappiness from both management and nonman-
agement employees. Everyone had an opinion, and the tension was beginning
to mount. Some were saying that all the agreements tentatively reached so far
were about to be canceled. The additional office hour issue looked as though
it could cause everything thus far put together to fall apart.

Adams apparently thought he could come to the rescue. Even though, in
response to the council’s wishes, he had specifically directed the management
team to insist on the extended workweek, and even though he had not given
his team any new instructions regarding management’s bargaining position, he
decided to meet with the SCEO board to see if he could work out a solution.
After some late meetings with the SCEO board and Townsend, Adams was
able to put together a pilot program with flexible scheduling, which extended
operating hours but required no employees to work more total hours than they
were currently working. Steward was very angry with Adams for “caving in
and not supporting the team.”’

After one final meet-and-confer session with the SCEO and a wrap-up meet-
ing with the personnel committee, Adams told Townsend to prepare a report
to the full city council prior to its next meeting, embellishing the draft report
and describing the entire salary and benefits package.

The city council meeting

Townsend gave the city council a rather thick staff report detailing a chronology
of the meetings with the personnel committee and the SCEO. He also sum-
marized the salary and benefits changes that had been discussed and that he
was now asking the full council to approve.

After Townsend’s report, Councilman Ted Smith, who was Adams’s strongest
supporter on the council, started the discussion. Smith believed the written staff
report to be complete, was pleased with Townsend’s presentation, and was
prepared to move for approval of the recommendations as presented.

Councilman Albert White, who in more than ten years on the council had
rarely voted in favor of any salary or benefit increases for the employees,
thought that there needed to be more discussion regarding any salary and ben-
efit increases. He said that he had a number of questions and wanted them
addressed individually. The remainder of the council agreed, and for the next
hour, White and others asked Townsend a variety of questions regarding each
of the proposed changes. Finally, after some lengthy discussion, White asked
Townsend why the council should support such high increases that would bind
future budgets.

Townsend, beginning to feel exasperated, said: “I could go back over the
pros and cons on each of these changes and start from scratch. I think each
council member is very comfortable at this point as to what we are talking
about. I am not going to answer that question by boring you again with the
details. The simplest and straightest answer I can provide is that our employees
are worth it. Sun City has always had dedicated employees who provide the
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various city services. Our turnover rate is very low and should remain that way.
This low rate, which is the best indicator of a satisfied workforce, is due to
both the employees and the city council maintaining a work environment where
dedicated service and longevity are rewarded. The philosophy that exists in
Sun City is to treat employees well and fairly and to expect superior perfor-
mance and dedication in return. The intent of providing a retiree health care
option should be consistent and in harmony with this philosophy.”

After Townsend finished his response, he saw Steward was giving him a
smile and a “thumbs up’’ sign. However, Connor said, “That is one of the
best speeches I have heard, but you have not convinced me.”” At that point,
Adams and Connor got into a rather heated discussion about management phi-
losophy. Adams wanted to know why Connor was not supporting the employ-
ees, and Connor accused Adams of “giving away the store.”” Councilman
White interrupted and suggested that he could solve the issue by having the
council consider each change individually, as he had suggested over an hour
and a half earlier. The rest of the council nodded in agreement.

The progress of the meeting then moved rather swiftly for a short time. The
office hour change and pilot program for flexible scheduling were the first to
be approved. The council also unanimously approved the dental benefit increase
and sick leave buy-back at termination. The 5 percent COLA increase received
more discussion, but it was approved on a 3—-2 vote with White and Connor
voting no.

All that was left was the retiree health care program, and this received con-
siderable debate.

Councilman Connor suggested that the issue of retiree medical benefits be
revisited after further study. He further stated that the council representatives
at the personnel committee level did not enthusiastically support the program
as outlined. When Adams disagreed, this brought about another heated
exchange between the two.

Councilman Smith stated that he endorsed the plan that was presented to the
SCEO. Mayor Burns agreed to support the plan if retirees would be required
to contribute at least 25 percent of the cost. Connor asked if the plan could be
adopted in principle pending the preparation of an additional report for the
council, which would address all the specific concerns raised thus far.

Upon a motion by Councilman Smith, seconded by White and unanimously
approved by the council, the concept of a postretirement medical care program
as outlined in the existing report was approved subject to the following caveats:
(1) there was no agreement on premium contributions; (2) further investigation
of various specific issues, as identified in the discussion, was needed; (3) em-
ployees retiring after the date of the meeting would be eligible to participate
in the city’s health care plan according to a formula to be established; and (4)
Townsend was to submit his follow-up report to the city council within two
months.

The decision problem

On the day after the city council meeting, many employees stopped by Town-
send’s office and thanked him for his presentation to the council. The SCEO
chair said, “Thanks for sticking up for the employees and telling the council
what was right.”” She also wished him well as he readdressed the cost issue
and all the other issues of concern to the council.

Townsend was still not sure what the council had done regarding the retiree
health care program, nor was he clear about everything he was expected to
research and prepare within the next two months. After a few weeks of re-
viewing his notes and minutes from the council meeting and conferring with
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