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Gompliance Realities:
ADA and Beyond

n a recent address, former Supreme Court Justice Thur-
good Marshall said that “the legal system can tear down
walls and widen halls, but it can not build bridges.” Justice
Marshall’s comment is interpreted to mean that no mat-
ter how much legislation and legal mandate, changing
minds and overcoming fears and resistance to the dynam-
ics that bring differently abled workers into the workplace
are going to require some focused change. Organizations
are currently fretting over the Americans with Disabilities
Act (ADA) as they attempt to understand the extent the
ADA will impact their operations and financial resources.

The compliance dates by which public and private or-
ganizations employing more than 25 must comply with
the ADA have come and gone. Many organizations still
are unsure about what the compliance requirements
mean to them. Many of their questions remain unan-
swered. Some organizations hope these questions will not
be answered until they understand their rights and re-
sponsibilities under the ADA. These organizations have
chosen the route of “neutral noncompliance” or a stance
of “what I do not know can not hurt me.” This article will
pose some of the questions that need to be answered.
With our question and answer format, we think we can
spare you anxiety while you can begin to understand what
needs to be done to better serve your clients, your citi-
zens, and your current and prospective employees while

complying with the Americans with Disabilities Act.
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We do not offer these questions
and answers as an exhaustive expla-
nation of all the issues required for
ADA compliance. These questions
can, however, provide a basis for ad-
dressing important considerations to
support compliance. Most employers
are interested in what their responsi-
bilities are for compliance with provi-
sions of Title I of ADA, which gov-
erns employment provisions.

Title II of the Act governs public
services and transportation; this sec-
tion prohibits exclusion of disabled
individuals from participating in, or
being subjected to, discrimination by
a public entity. Title III governs pub-
lic accommodations and services op-
erated by private employers or in-
dividuals; this section requires
accommodation of disabled persons
so that they receive equal enjoyment
of goods, services, facilities, and ac-
commodations. Title IV requires
telecommunication carriers to pro-
vide services that permit speech or
hearing impaired telephone users to
communicate on an equivalent basis
with non-impaired users. Lastly, Title
V provides proscriptions against re-
taliation against individuals who
bring claims under the ADA. In this
article, we focus on the specific provi-
sions of Title I because they are the
most frequent source of such ques-
tions as “What should we do?”
“Where and how should we begin?”
and “What happens if we mess up
and overlook an area critical to our
compliance?”

The Meaning of the
Legisiation

In simplest terms, the purpose of the
ADA is to provide equal opportunity
and access to employment to quali-
fied individuals with disabilities. For
state and local governments, the ef-
fective date for ADA compliance was
January 26, 1992; for employers with
25 or more employees, the compli-
ance date was July 26, 1992. Employ-
ers with 15 to 24 employees must

~ Public Management

comply by July 26, 1994. For pur-
poses of the Act, employers include
all private and public employers who
have 15 or more employees each
working day in each of 20 or more
calendar weeks in the current year.
Also covered by ADA are labor
unions, employment agencies, and
joint labor-management groups. This
expanded definition of employer (thus
potential liability) should be kept in
mind by organizations that contract
for personnel-related services.

Before addressing the questions
most often asked regarding compli-
ance, the following three points
should be made.

1. The operative word in the purpose
statement is “qualified.” As is true
of other civil rights and affirma-
tive action requirements, there is
no requirement, implicit nor ex-
plicit, to hire persons that are oth-
erwise unqualified for the job
held or for which they are being
considered. “Qualified individu-
als” means those individuals who
can perform the essential require-
ments of the job with or without
reasonable accommodation.

The law says “an individual must
satisfy the position’s requirements
in the areas of educational
background, employment ex-
perience, and skills and/or requi-
site licenses.” The individual also
must be able to perform the
essential functions of the posi-
tion with or without reasonable
accommodation.

2. Specific criteria established for the
position must apply to all individu-
als employed in the position; re-
quirements may not be arbitrarily
constructed to exclude otherwise
qualified individuals.

3. The purpose of the ADA is not to
require employers to hire a less
qualified candidate who is dis-
abled over a more qualified candi-
date who is not. However, if there
are two equally qualified candi-
dates, it is unlawful to reject the

disabled candidate solely on the
basis that reasonable accommoda-
tion would be required.

We believe it is important to begin
by establishing the intent of the law
because, unfortunately, some em-
ployers may erroneously assume that
the ADA gives unfair advantage to
some, especially during these times
of tight labor markets. To the con-
trary, the ADA provides fairness of
consideration to all qualified persons
regardless of their disability.

Q. What does “disability” mean for
purposes of compliance with the law?

A. A person is considered “disabled”
under the Act if a “major life func-
tion” is limited because of an impair-
ment. Disability is defined as:

¢ Any physical or mental impairment
that substantially limits one or
more of the major life activities of
an individual; or

* A record of such impairment; or

® Being regarded as having such a
substantial impairment.

Major life functions include car-
ing for oneself, walking, seeing, hear-
ing, speaking, breathing, learning,
and working. According to the ap-
pendix of the regulations, major life
functions also include sitting, stand-
ing, lifting, and reaching.

Q. Does that mean that any “illness,”
even a broken leg, can meet the defi-

nition of impairment?

A. It appears that Congress intended

‘a very liberal definition of impair-

ment, and specifically listed the fol-
lowing: hearing, orthopedic, speech
or visual impairments; AIDS; cancer;
diabetes; epilepsy; heart disease; mul-
tiple sclerosis; and muscular dystro-
phy. The EEOC has not provided an
exhaustive listing of qualifying im-
pairments; the definition, however,
specifically excludes sexual orienta-
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tion and sexual behavior disorders;
compulsive gambling; kleptomania;
pyromania; and substance abuse dis-
orders resulting from the current use
of illegal drugs. Individuals who have
successfully completed or are partici-
pating in a supervised drug rehabili-
tation program and who no longer
use illegal drugs are protected. Tem-
porary, short-term, nonchronic im-
pairments such as broken limbs,
sprains, or other minor illness are
not considered disabilities for pur-
poses of the ADA.

Q. What is necessary to establish
“qualifications™ for a position?

A. The key determination is what the
essential requirements or functions
of the job are. Employers should
focus on what the job’s requirements
are rather than on how the requirements
are achieved. For example, if a job re-
quires data entry and retrieval via a
personal computer, the essential
function should not specify that the
jobholder be able to use a keyboard
or view a screen in order to meet the
essential requirement. There are
adaptive devices that can be used to
perform the essential requirement:
data entry and retrieval.

Similarly, if a job requires that ob-
jects weighing 25 pounds be moved
to another location, the employer
should not arbitrarily impose the re-
quirement that the jobholder be able
to “lift” 25 pounds; the requirement
is that the objects be moved. This can
be achieved through other physical
or mechanical means, including use
of a dolly or wheelbarrow.

To establish qualifications for a
job, you must determine the essen-
tial functions of the job, in other
words, the reason the job exists.
Next, calculate the percentage of
time spent on each essential func-
tion. List the physical and mental de-
mands required for the job.

Examples of physical demands
(includes physical actions and physi-
cal environment) include carrying,
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standing, lifting (number of
pounds), squatting, hearing, climb-
ing, walking, and being exposed to
fumes, dirt, chemicals, or noise.

Examples of mental demands
(mental skills and mental discipline)
include reading, reasoning, solving
problems, writing communications,
being interrupted constantly, and
having contact with customers.

Employers also should list the
knowledge, skills, and abilities in
terms of the minimum required to
meet the essential requirements of
the job, including degree level and
subject, certification, licenses and
special training (specify). Skills may
include programming, typing, data
input, accounting, and operating
equipment (specify).

Once these areas are identified,
employers will have a much more de-
fensible basis for establishing posi-
tion qualifications.

Q. What am I expected to do for
“reasonable accommodation?”

A. Reasonable accommodation is de-
fined as modifying or adjusting the
job application process or work envi-
ronment to enable a qualified dis-
abled individual to perform the es-
sential requirements of the job.
The ADA requires that employers
provide reasonable accommodation
to the known physical or mental limi-
tations of a person otherwise quali-
fied for the job, unless to do so
would impose “undue hardship” on
the employer.

Reasonable accommodation ex-
tends to the terms and conditions of
employment including the job appli-

cation process, the work environ- .

ment, and the manner in which the
job is performed. Employers also are
required to make reasonable accom-
modation in the workplace by ensur-
ing that equipment and facilities are
readily accessible and usable by em-
ployees with disabilities. Such changes
may include alleviating crowded or
cluttered conditions in the work area

so that aisles are accessible for
wheelchairs, installing ramps, and
making equipment modifications.

In some cases employers may be
asked to institute such changes as re-
structuring jobs to reassign non-
essential duties, offering part-time or
modified work schedules, reassign-
ing employees, and providing read-
ers or interpreters.

An employer whose personnel de-
partment is on a floor only accessible
by stairway might consider relocating
the area to a more accessible loca-
tion. If relocation is not possible, the
employer may make whatever struc-
tural changes are necessary to assure
access. At the very least, all employees
involved in the employment applica-
tion process, including receptionists,
clerks, and guards, should be thor-
oughly knowledgeable about proce-
dures to assist job applicants with dis-
abilities in the application process.

Q. What constitutes “undue hard-
ship” to an employer?

A. Neither Congress nor the Equal
Employment Opportunity Commis-
sion (EEOC) have specified an exact
dollar amount that would serve as a
threshold for determining undue
hardship. The statute commands
that several areas be considered in
determining whether an accommo-
dation would cause the employer to
incur significant difficulty or ex-
pense, including:

¢ The nature and cost of the accom-
modation,

* The overall financial resources of
the facility where the accommoda-
tion is needed, including the effect
of operations,

* The financial resources and size of
the covered entity overall,

® The type of operations, and

* The impact on the operation of the
facility, including the impact on
other employees’ ability to perform
their jobs and the impact on the fa-
cility’s ability to conduct business.
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Employee morale is not consid-
ered sufficient basis for undue hard-
ship as a rationale for not making rea-
sonable accommodation. Obviously,
the degree to which cost has a sub-
stantial impact on a business is a func-
tion of the size of the business and
the extent of the accommodation.
Substantial expenditures may be re-
quired in some cases, while in other
cases a business might incur only
nominal expense, such as equipping
telephones for the hearing impaired.

Q. What are the implications for as-
sessing “undue hardship” regarding
modifications to provide reasonable
accommodations in large organiza-
tions that operate in multiple
locations?

A. The determination may be taken
up to the parent organization level
with careful examination of the fund-
ing and legal structures of the orga-
nization. Responsibility must be
based on whether the unit operates
as an independent entity under a
general organizational heading re-
sponsible for generating its own rev-
enues. Impact of the modification
must be considered in light of that
unit’s total financial picture. If the
unit is controlled and receives fund-
ing from a parent organization, im-
pact of the modification must be
considered in light of the financial
relationship between the unit and
the parent organization.

Q. Am I prohibited from testing and
preemployment medical screening?

A. Employee testing is covered under
two aspects of the Act. The first pro-
hibits any qualification, standard test,
or other selection criteria or process
that would screen out persons with
disabilities covered by the Act, unless
the test is job related and consistent
with business necessity. The second
area requires that tests be adminis-
tered in such a way as to accurately
measure the ability of an individual
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The ADA is law

here to stay.

suffering impaired hearing, manual,
or sensory skills to perform the job-
related requirements, not simply to
identify or determine the extent of
the disability.

Medical inquiries and examina-
tions are permitted under certain
conditions. Post-offer inquiries into
medical history can only address the
individual’s ability to do job-related
functions, not to detect the presence
of a disability or the degree to which
an individual is disabled. Inquiries
regarding past workers’ compensa-
tion claims are not permitted. Medi-
cal examinations can be required at
the time of hire only if:

* The applicant is first offered em-
ployment contingent on complet-
ing the physical;

¢ All new employees in the job cate-
gory are subject to the examina-
tion; and

* The examination is job related and
consistent with business necessity.

Results of medical examinations
and inquiries must be maintained in
confidence. Supervision may receive
only the information relating to nec-
essary work restrictions. First-aid per-
sonnel may be informed only of con-
ditions that may require emergency
treatment.

Q. Our employment application
form has a separate section for medi-

cal history; is it still permissible to
ask such questions?

A. Questions regarding whether an
applicant has or has had a disability
that may interfere with his or her
ability to perform the job are not
permitted. Neither should applicants
be required to indicate any poten-
tially disabling impairments, as from
a checklist of possible disorders.

Employers may test for illegal
drugs before making an offer of em-
ployment as long as the test, which is
not considered a medical examina-
tion, is administered after an offer of
employment.

Q. What can be asked during an em-
ployment interview?

A. First of all, make sure the inter-
view site is accessible to individuals
with disabilities. Interviewers should
be well informed of ADA require-
ments and of the employer’s process
and procedure for compliance. A
well-written job description that
clearly describes the essential job
functions provides the best guidance
for conducting the job interview.
The interview should focus on the
job, and the applicant’s ability to do
the job, not on disability.

The interviewer may ask questions
regarding the applicant’s ability to
perform all job functions, not just es-
sential functions. The applicant
should not be disqualified because of
the inability to perform marginal or
nonessential job functions. It is per-
missible to ask an applicant to
demonstrate how he or she will per-
form job functions only if all appli-
cants are required to demonstrate. An ap-

- plicant may bring up and discuss a

particular disability, but the inter-
viewer may not extend that discus-
sion to cover other disabilities.

If an applicant has a known dis-
ability that would appear to interfere
with or prevent him or her from per-
forming a job-related function, he or
she may be required to demonstrate
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or describe how the function would
be performed. If the applicant states
that the job function could be per-
formed with reasonable accommoda-
tion, the employer must provide the
accommodation so that the applicant
may demonstrate his or her abilities
or let the applicant describe how he
or she would perform the task.

Q. What are the penalties for non-
compliance?

A. The ADA was intended to be a
strong statute with serious penalty
for noncompliance. The EEOC is the
agency charged with investigating
complaints. If a charge of discrimina-
tion is filed, a right-to-sue notice is al-
ways issued, and the EEOC will inves-
tigate the merits. After a right-to-sue
notice is granted, a private suit may
be brought against the employer. As
with all civil rights statutes, the bur-
den of proof of nondiscrimination
rests on the plaintiff/employee. Suc-
cessful claimants are entitled to back
pay, benefits, attorneys’ fees, and in-
junctive relief. A claim of disparate
treatment entitles the plaintiff to
seek compensatory and punitive
damages. In addition, cases filed
under the ADA will be tried by jury.

In view of the potential legal and
financial exposure, it is prudent to
take the necessary steps toward full
compliance. For those employees
who have opted to take a “wait and
see” approach in hopes for clearer
direction from the EEOC, we suggest
a much more proactive stance. The
areas we have addressed are key areas
to start thinking about. Following is a
checklist of four minimum steps nec-
essary to bring an organization into
compliance.

1. Review and redefine existing job
descriptions to capture the essen-
tial functions of each job. Con-
gress has stated that employers are
to be given some deference if they
have proper job descriptions for
use under the ADA.

2. Review recruitment and hiring
practices and update application
forms.

¢ Eliminate questions relating to dis-

abilities. _

It is permissible to invite applicants

to voluntarily identify themselves as

disabled. This applies only to em-
ployees who are covered under

Section 503 of the 1973 Rehabilita-

tion Act (i.e., employers who have

federal government contracts in
excess of $2,500 or who receive fed-
eral financial aid).

Inform applicants on the form and

have employment personnel un-

derstand and emphasize that ac-
commodations may be made in the
application process.

¢ If selection tests are a jobrelated
necessity, provide notice on the ap-
plication form and post notices to
allow the applicant to request ac-
commodation in advance.

* Make sure employment agencies
that your company uses comply
with the ADA. If there is a contract
with an employment agency, it is
advisable to include a provision
stating the agency will conduct its
activities in compliance with the
ADA and other civil rights laws and
statutes.

* Review all medical and pre-
employment test practices for
compliance.

3. Provide training and communica-
tion to all employees to emphasize
the organization’s commitment to
ADA compliance. This is the first
step to “building bridges.”

¢ Offer training to ensure that staff is
knowledgeable of the ADA require-
ments and of their responsibilities
for compliance.

* Make sure all employees have train-
ing opportunities and ensure ac-
cessibility to training sites.

4. Determine the need for and pro-
vide reasonable accommodation.

® Consult the EEOC, competent
legal advisors, and employees with
disabilities, as well as agencies that
serve disabled persons for specific
guidance on what is needed.

The ADA is law and it is here to
stay. The grace period is over and the
time for serious, committed action
has come. Leadership in all affected
organizations must communicate
their plan of action for complying
with the law and assure that the cli-
mate in the organization supports
hiring and retaining the best talent
available.

There are no “quick fixes” for
compliance with the ADA. Common
sense solutions are important first
steps to answering and providing
meaningful approaches to compli-
ance. It is important to appreciate
how the physical, social, and profes-
sional environment influences the
success of incorporating persons with
disabilities into the mainstream func-
tioning of the organization.

Many of our organizations are fo-
cusing on the costs they think they
may face while trying to comply with
ADA. While there are an estimated 44
million Americans who have disabili-
ties, ADA may represent the catalyst
for a large number of the disabled,
underemployed, and unemployed
people to enter the economy as con-
tributing taxpayers. As we seek to cre-
ate a more competitive and produc-
tive labor force, we need to embrace
those with disabilities and other dif
ferences and encourage them to
make the best contribution they can
to our labor force and to our specific
work force environment. Lil
Troy L. Coleman, Ph.D., is president and
Brenda J. Lister is principal consultant of
Coleman & Associates Management Con-
sultants, Dallas, Texas. The authors were
assisted by Bettye Springer, attorney, Dal-
las, Texas. This article is not intended to
take the place of competent legal advice.
Readers are strongly urged to seek legal
counsel on issues arising under ADA.
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